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©niteb States! Court of Appeals! 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,364 

George Morris Fay, United States Attorney in and for 
the District of Columbia, appellant 


v. 

Nathan Miller, appellee 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA GRANTING A 
PRELIMINARY INJUNCTION 


BRIEF FOR APPELLANT 


JURISDICTIONAL statement 

Appellee, plaintiff below, instituted this action in the 
lower court under D. C. Code (1940 Ed.) Sec. 11-306, seek¬ 
ing injunctive and other equitable relief against this ap¬ 
pellant and The Chesapeake and Potomac Telephone Com¬ 
pany of Baltimore City (hereinafter referred to as the Tele¬ 
phone Company). In so proceeding, appellee filed a com¬ 
plaint (Jt. App. 69) and a motion for a preliminary injunc¬ 
tion (Jt. App. 73). This appeal has been taken pursuant to 
U.S.C., Title 28, Sec. 1292, from the order of the lower 
tribunal granting a preliminary injunction (Jt. App. 79). 

STATEMENT OF THE CASE 

The complaint filed on April 1,1949, by the plaintiff below 
(Jt. App. 69) alleged that the defendant Telephone Com¬ 
pany was threatening to remove plaintiff’s telephone (War- 
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field 5061, located at 4923 LaSalle Road, Avondale, Mary¬ 
land) pursuant to a letter received by the Telephone Com¬ 
pany from this appellant, stating that appellant was in pos¬ 
session of competent evidence that the telephone was being 
used to aid and abet in the violation of statutes prohibit¬ 
ing gambling in the District of Columbia and requesting that 
this telephone equipment be disconnected and the telephone 
service discontinued. The complaint set forth that such 
facts were included in a letter received on or about March 
29,1949, by plaintiff from the Telephone Company, stating 
that the telephone would be disconnected at 11:00 a.m. on 
Tuesday, April 5, 1949. 

In his complaint, plaintiff denied that the telephone was 
being used to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia and 
further denied “that the telephone has or will be used in 
the furtherance of any illegal enterprise or for an unlaw¬ 
ful purpose” (par. 6 of complaint). 

Plaintiff alleged that he was married and the father of 
two children, and that the telephone was needed by him in his 
business, social activities and for other reasons, including 
protection for his family. The complaint stated that the 
discontinuance of telephone service would cause plaintiff 
and his family to suffer immediate and irreparable injury 
and harm. 

Plaintiff asked that injunctive relief be granted (1) to 
restrain the Telephone Company from discontinuing tele¬ 
phone service and (2) to restrain the United States Attor¬ 
ney, this appellant, “from advising, coercing, or in any 
manner aiding or assisting the defendant Telephone Com¬ 
pany from (sic) disconnecting his telephone equipment and 
discontinuing his telephone service ...” This relief was 
also asked in the Motion for a Preliminary Injunction (Jt. 
App. 73) filed with the complaint. 

Pursuant to order of the trial court, the cause came on 
for hearing on April 13,1949, on the motion of plaintiff for 
a temporary injunction. At that time, the trial judge stated 
that, in the exercise of his discretion, he would receive evi¬ 
dence upon the motion for temporary injunctive relief. 
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Evidence offered by the plaintiff consisted of the testi¬ 
mony of W. F. Wolfe, manager of the branch office of the 
Telephone Company at Hyattsville, Md.; the defendant 
George Morris Fay, United States Attorney; and Boss 
O’Donoghue, Assistant United States Attorney (J. App. 
29). 

The testimony of W. F. Wolfe was that the Telephone 
Company wrote to plaintiff to inform him that the United 
States Attorney for the District of Columbia had advised 
the Company that he was in possession of competent evi¬ 
dence that the telephone involved, Warfield 5061, was be¬ 
ing used to aid and abet in the violation of statutes prohibit¬ 
ing gambling in the District of Columbia, and that the 
United States Attorney had requested the Company to dis¬ 
continue the telephone service. The letter also notified 
plaintiff that the telephone service would be discontinued 
at 11:00 a. m. on Tuesday, April 5, 1949. 

In response to the question whether he was in possession 
of evidence that this telephone was being used to aid and 
abet in the violation of statutes prohibiting gambling in the 
District of Columbia, Mr. Fay testified that such evidence 
was available and would be presented to the court by his 
assistants. 

Mr. Ross O’Donoghue, Assistant United States Attorney, 
was thereupon called by plaintiff and questioned concerning 
the evidence in the possession of the office of the United 
States Attorney (Jt. App. 29). 

Mr. O’Donoghue testified that the United States Attor¬ 
ney’s Office had evidence that the plaintiff, Nathan Miller, 
was a known gambler and had been one for many years (Jt. 
App. 29); that Miller’s income tax returns revealed his 
occupation to be that of a broker and his source of income 
to be commissions (Jt. App. 30); that in registering for the 
draft, Miller stated his occupation to be “betting on sport¬ 
ing events” (Jt. App. 29); that Miller had caused a business 
telephone to be installed in his residence (Jt. App. 30); 
that later a known gambler, Dr. Max R. Schwarz, applied for 
telephone service in the home of Nathan Miller, allegedly for 
use in a clinic to be established there, but that in fact Dr. 
Schwarz was not licensed to practice medicine in the Dis- 
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trict of Columbia or in Maryland, that no clinic was in¬ 
stalled and that the house was not large enough for a clinic 
(Jt. App. 31); that a telephone employee was offered a 
reward if he would install the service (Jt. App. 31); that 
Nathan Miller’s name and telephone number were found on 
slips of paper in a raid on the residence of Schwarz in 
Washington, D. C. (Jt. App. 31); that this telephone, War- 
field 5061, was used to make long distance telephone calls to 
known gamblers (Jt. App. 31); that Miller’s name and 
this telephone number were found written near a telephone 
and teletype ticker receiving horse racing results at 3801 
Nicholson Street, Hyattsville, Md.; and that Miller was 
called by long distance telephone at 3801 Nicholson Avenue 
and that this call was transferred to Warfield 5061 (Jt. 
App. 33). 

Also in response to the question asking the evidence in the 
possession of the United States Attorney, Mr. O’Donoghue 
stated that he had the affidavits of William F. Wolfe, Wal¬ 
ter C. Brandt and James W. Knott, employees of the Tele¬ 
phone Company; Dale E. Adams; and of Pvt. Angelo Bonac- 
corsy of the Metropolitan Police Department. These 
affidavits were all later admitted in evidence. Mr. O’Donog¬ 
hue was asked if he had any evidence that the telephone 
was ever used to make a bet in the District of Columbia and 
he replied that he had not (Jt. App. 33). 

The affidavit of Brandt set forth that on August 27,1948, 
Dr. M. R. Schwarz applied for telephone service at Nathan 
Miller’s residence, stating that it was his purpose to es¬ 
tablish a clinic (Jt. App. 80). The affidavit stated that 
later both Schwarz and Miller called to ask that this addi¬ 
tional service be installed, but the telephone company did 
not install the new service. 

The affidavit of Wolfe stated that Nathan Miller was 
granted a business telephone to replace two-party service 
upon Miller’s representation that he needed the service in 
connection with a used car business operated by him (Jt. 
App. 82). 

The affidavit of Knott stated that he was denied access to 
Miller’s home after the latter made application on June 29, 
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1948, for an unlimited residential two-party line (Jt. App. 
82). The affidavit stated that, after Dr. Schwarz applied 
for the installation of service at Miller’s home, Knott in¬ 
vestigated and found that there were no facilities in the home 
which could be used for a clinic. Later, the affidavit stated, 
Miller gave Knott the telephone number of Schwarz in Wash¬ 
ington and requested that Knott call Schwarz. Knott stated 
that he called Schwarz and informed him that there was 
no evidence to show the establishment of a clinic. Knott 
further stated in his affidavit that Miller told him it might 
pay him to call a mutual friend of theirs who would like 
to talk to him. Knott stated that he did call the man and that 
this man told him that if he would install the telephone at 
Miller’s residence for Schwarz, it would be made worth his 
while. Knott stated that he told the man he could not 
do anything. 

The affidavit of Adams stated that on April 11, 1949, he 
went to 3801 Nicholson Avenue, Hyattsville, Maryland, the 
residence of Charles Warner Woodward and his mother, 
Ada M. Woodward (Jt. App. 84). He stated that, in the base¬ 
ment of that home, he found a telephone upon a bench and 
a wooden shelf which had a group of telephone numbers 
pencilled upon it. One of the numbers was “5061.” 
Adams stated that he also found slips of paper containing 
betting information. Adams stated that he found telephone 
Union 2423 in Mrs. Woodward’s bedroom, near which was a 
slip of paper upon which was written “Wa. 5061—Nathan 
Miller ’ ’. The affidavit stated that Mrs. Woodward could not 
explain the presence of the paper. Adams also stated 
that he had determined from the records of Western Union 
that a Western Union ticker had been installed in that 
location on August 11, 1948, and had remained there until 
April 5, 1949. 

The affidavit of Bonaccorsy recited facts gained from 
observation of the apartment of Dr. Max Schwarz at 2151 
California Street, N.W., Washington, D.C. (Jt. App. 85). 
Bonaccorsy stated that during this time he heard a radio 
broadcasting racing results, that he heard the constant 
ringing of two telephones, and conversations in which 
numbers were given over the telephone. He stated that he 
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identified one of the voices as being that of Schwarz. He 
stated that on October 6,1948, he took part in a raid on the 
premises, and that he found 15 or 20 racing slips and a 
scratch sheet, as well as other evidence. He stated that 
Schwarz made the statement that he had given up his 
medical practice in New York and taken up the gambling 
business because he made more money on it. 

Evidence offered by the defendant George Morris Fay 
consisted of oral testimony of the plaintiff Nathan Miller 
(Jt. App. 35) and of Gordon L. R. Sadur. In addition 
this defendant offered in evidence the affidavits of Walter 
C. Brandt (Jt. App. 80); W. F. Wolfe (Jt. App. 82); James 
W. Knott (Jt. App. 82); Dale Adams (Jt. App. 84); Pvt. 
Angelo Bonaccorsy (Jt. App. 85); and Sgt. James Roche, 
Metropolitan Police Department (Jt. App. 88). 

In response to a question asking his occupation, Nathan 
Miller testified that he was in the used car business and that 
he followed the races all over the country (Jt App. 35). 
With relation to the used car business, Miller said that he 
was not licensed to deal in used cars but that he turned the 
cars over to a friend (Jt. App. 36). Questioned as to the 
extent of his used car business, Miller testified that the last 
car which he sold was “in the last year sometime” (Jt. 
App. 36); that he had no idea when he had bought or sold a 
used car before that (Jt. App. 37); that the only other 
car he remembered selling was to a Mr. Keith about three 
or four years ago (Jt. App. 37); and finally that he had made 
“practically nothing’ 7 from the sale of used cars in 1948 
(Jt. App. 38). Then Miller was asked what business he 
had referred to in his verified complaint in stating that he 
needed telephone service in his business. He replied that 
he referred to the used car business (Jt. App. 38). He 
added that he had tried to get the money to buy a used 
car lot but could not do so, so he had not bought the lot. 
He then testified that the balance of his income in 1948, after 
subtracting the “practically nothing” from the used car 
business, had been derived from betting on the races (Jt. 
App. 38). 

Miller testified that he applied for a business telephone 
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about a year ago for the used car business (Jt. App. 39). He 
stated that later, in June of 1948, he applied for a residence 
party line in addition to the business telephone because his 
daughter always used the telephone and he could not use it. 

When questioned concerning the application of a Doc 
Schwarz to put a telephone in the Miller home, Miller stated 
that he had agreed to it but did not know what Schwarz 
wanted to do there. 

Thereupon, Miller was questioned concerning long dis¬ 
tance calls made by him from his home telephone to different 
persons. Miller refused to answer each of these questions 
on the ground that it might incriminate him (Jt. App. 44, 
et seq.). 

To questions whether he had made telephone calls from 
3801 Nicholson Avenue, Hyattsville, Maryland, Miller also 
stated that he would not answer on the ground that to do 
so might incriminate him (Jt. App. 49, et seq.). On the 
same ground, he refused to state whether he had rented 
3801 Nicholson Avenue under the name of Jack Levy, 
whether he had a horse racing ticker installed at that address 
or whether he carried on a bookmaking business there. 

Miller stated that he didn’t remember whether he had 
had a telephone at 317 Gallatin Street, Washington, D. C., 
between November 8, 1943, and February 16, 1948, and re¬ 
fused to answer a question as to what he had heard con¬ 
cerning disconnection of that telephone as a result of a 
police raid on February 16,1948, on the ground that it would 
incriminate him (Jt. App. 59). 

Miller also refused to answer questions concerning mat¬ 
ter appearing in his 1948 income tax return on the ground 
that to do so would incriminate him. 

In all, Miller refused to answer 45 questions on the ground 
that to do so would incriminate him. 

On cross-examination (Jt. App. 62), Miller testified that 
he had never used telephone Warfield 5061 to aid and abet 
in the violation of statutes prohibiting gambling in the 
District of Columbia. He also stated that he had been in 
Florida from early January, 1949, to March 24,1949, attend¬ 
ing horse race meets, and that he had attended Maryland 
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horse race meets in 1948 (Jt. App. 64). He testified that 
he lived at 4923 LaSalle Road, Avondale, Maryland, with his 
wife and two children, one 15 years old and one 3 years old, 
and that the nearest public telephone in the daytime was 
about a half mile and the nearest at night from two to three 
miles (Jt. App. 65). 

At the conclusion of the evidence, the court heard argu¬ 
ments by counsel for all parties and thereupon rendered its 
oral opinion and ruling (Jt. App. 65). The court stated 
that preliminary injunctions would be issued against both 
defendants, restraining the Telephone Company from re¬ 
moving telephone service pursuant to the request of the 
United States Attorney made by letter on March 25, 1949, 
and restraining the United States Attorney from requesting 
or demanding that the Telephone Company remove the tele¬ 
phone service pursuant to the request contained in the letter 
of March 25,1949 (Jt. App. 65). 

Further hearings were held by the court in connection 
with the preparation of findings of fact and conclusions of 
law (Jt. App. 67). 

On April 27, 1949, the trial court signed findings of fact 
and conclusions of law (Jt. App. 75). At the same time, 
the court issued a preliminary injunction against both de¬ 
fendants, restraining the parties in these words: 

‘‘Ordered, that pending final determination of this ac¬ 
tion the defendant The Chesapeake and Potomac Tele¬ 
phone Company of Baltimore City, a corporation, its 
agents, servants, and employees are hereby enjoined 
and restrained from disconnecting the telephone equip¬ 
ment and discontinuing the telephone service known as 
Warfield 5061, located at 4923 LaSalle Road, Avondale, 
Maryland, because of and pursuant to the request made 
by George Morris Fay, United States Attorney in and 
for the District of Columbia, by letter directed to and 
received by the defendant Telephone Company on or 
about March 25, 1949; and it is further 

Ordered, that pending the final determination of this 
action, the defendant George Morris Fay, United States 
Attorney in and for the District of Columbia, is hereby 
enjoined and restrained from requesting or demanding 
that the said telephone company defendant disconnect 
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the telephone equipment and discontinue the telephone 
service known as Warfield 5061, located at 4923 LaSalle 
Road, Avondale, Maryland, because of and pursuant 
to the request made by the said George Morris Fay, 
United States Attorney, in a letter directed to and 
received by the defendant Telephone Company on or 
about March 25, 1949.’’ 

Subsequent to the hearing on the motion for a preliminary 
injunction, answers were filed by both defendants. 

STATUTES INVOLVED 

Art. 27, Sec. 291, Vol. 1, Annotated Code of Maryland 
(1939 ed.): 

It shall not be lawful for any person or persons, or 
association of persons, or for any corporation within 
the State of Maryland, to bet, wage or gamble in any 
manner, or by any means, or to make or sell a book or 
pool on the result of any trotting, pacing or running 
race of horses or other beasts, or race, contest or con¬ 
tingency of any kind, or to establish, keep, rent, use 
or occupy or knowingly suffer to be used, kept or rented 
or occupied, any house, building, vessel, grounds or 
place, or portion of any house, building, vessel, grounds 
or place, on land or water, within the State of Mary¬ 
land, for the purpose of betting, wagering or gambling 
in any manner, or by any means, or making, selling or 
buying books or pools therein or thereon upon the re¬ 
suit of any race or contest or contingency, or by any 
means or devices whatsoever, to receive, become the 
depository of, record or register, or forward or pur¬ 
pose, or agree or pretend to forward any money, bet, 
wager, thing or consideration of value, to be bet, gam¬ 
bled or wagered in any manner, or by any means or 
device whatsoever, upon the result of any race, contest 
or contingency, and any person violating any of the 
provisions of this section shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be 
subject to a fine of not less than two hundred dollars 
nor more than one thousand dollars, one-half of said 
fine to go to the informer, and shall be subject to im¬ 
prisonment in jail for not less than six months nor 
more than one year, or be both fined and imprisoned, 
in the discretion of the court. 
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Tit 22, Sec. 1508, D. C. Code (1940 ed.): 

It shall be unlawful for any person or association of 
persons to bet, gamble, or make books or pools on the 
result of any trotting or running race of horses, or 
boat race, or race of any kind, or on any election, or 
any contest of any kind, or game of baseball. Any 
person or association of persons violating the provi¬ 
sions of this section shall be fined not exceeding five 
hundred dollars or be imprisoned not more than ninety 
days, or both. (Mar. 3, 1901, 31 Stat. 1331, ch. 854, 
§ 869; May 16, 1908, 35 Stat. 164, ch. 172, § 3.) 

STATEMENT OP POINTS 

1. The evidence before the lower court was such that the 
motion for a preliminary injunction should have been 
denied. 

2. The United States Attorney was not a necessary nor 
a proper party defendant, and injunctive relief could not 
be properly granted against him. 

SUMMARY 07 ARGUMENT 

1. The lower court, sitting in equity upon an application 
for injunctive relief, failed and refused to exercise its equity 
powers in passing upon the application of the telephone 
subscriber for an order denying the Telephone Company the 
right to remove the telephone and the United States Attor¬ 
ney the right to request that the telephone be removed. 

The trial court took the position that the only question 
before it was whether the United States Attorney, when he 
wrote to the Telephone Company on March 25, 1949, had 
in his possession competent evidence that this telephone 
was being used to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia. 

The court made it clear in its oral opinion, in the col¬ 
loquys which preceded signature to the order and the find¬ 
ings of fact and conclusions of law, and in those documents 
themselves that it considered that the sole question before 
it was whether on March 25,1949, the United States Attor¬ 
ney had in his possession competent evidence that this 
telephone was being used to aid and abet in the violation 
of statutes prohibiting gambling in the District of Columbia. 
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In effect, the court took the position that the letter from 
the United States Attorney was jurisdictional, that the letter 
framed the issues in the case, and that, unless the proof 
conformed to this letter, the telephone subscriber was en¬ 
titled to injunctive relief to prevent discontinuance of his 
telephone service. 

The position of the court, of course, overlooked two mat¬ 
ters basic to a proper decision. In the first place, the sub¬ 
scriber is entitled to telephone service only for lawful pur¬ 
poses. In the second place, the court granted relief to one 
who the court itself considered was coming before it with 
unclean hands. In so acting, the lower court abused its 
discretion. 

2. The present matter in litigation is properly one in¬ 
volving only the Telephone Company and its subscriber. 
The United States Attorney has no power to regulate the 
granting or withholding of telephone service. Moreover, 
the order of the court has improperly interfered with the 
United States Attorney in the performance of discretionary 
acts. 

AXGUMXNT 

I 

The evidence before the lower court was such that the 
motion for a preliminary injunction should have been denied. 

The evidence on the motion for a preliminary injunction, 
together with statements made by the court, make it abun¬ 
dantly clear that all injunctive relief should have been 
denied and that in failing to do so the court misconceived 
both the nature of the action and its own powers in equity. 

In the Statement of the Case, supra, there is set forth 
testimony which can lead to no other conclusion than that 
the plaintiff below was using this telephone for illegal pur¬ 
poses, namely, to violate the gambling statutes of Maryland 
and to aid and abet in violating gambling statutes of the 
District of Columbia. Beginning with the plaintiff’s own 
statement that his business was following the races and his 
virtual confession that he was not using the telephone in 
the used car business, continuing through the efforts of 
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plaintiff to secure more and more telephone service and to 
secure a telephone in his home for a known gambler and 
concluding with plaintiff’s refusal to answer 45 pertinent 
questions, the testimony leaves no doubt that this telephone 
was an active instrumentality in an illegal enterprise. 

Most important of all, the trial judge himself recognized 
that the telephone was being used for an illegal purpose 
but nonetheless granted injunctive relief to aid an unlawful 
enterprise on the assumption that he could not act otherwise. 
Thus, while stating his view that it would not be accurate 
to find that the subscriber Miller had always complied with 
his obligations to the Telephone Company (Jt. App. 68), 
the trial judge took the position that he was confronted 
with the narrow legal proposition whether the United States 
Attorney, on the date that he wrote to the Telephone Com¬ 
pany, had competent evidence that the telephone was being 
used to aid and abet in the violation of statutes prohibiting 
gambling in the District of Columbia. 

The position of the court has led to the manifestly er¬ 
roneous conclusion that, even though there was adduced 
evidence that the telephone was used illegally, still injunc¬ 
tive relief would be granted to restrain its disconnection. 
Such a decision is contrary to law and, equally vital, is a 
denial of equity powers of the trial court. 

A telephone company will not be required to furnish serv¬ 
ice to one who uses it illegally. 

It is well settled that a telephone company need not make 
its facilities available to one who will use them to violate 
the law. Fundamentally, the telephone company is under 
a duty to furnish telephone service to the subscriber so long 
as the telephone is used for a lawful purpose. When the 
telephone is used in violation of law, the right to service 
ends. The general rule is stated in Tracy, et al. v. Southern 
Bell Telephone & Telegraph Co. et al. (D. C. S. D. Fla., 
1940) 37 F. Supp. 829, in which the Court said: 

“Although telephone companies, as public utilities, 
are required to furnish their facilities to the public 
indiscriminatively so long as such facilities are used 
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for lawful purposes, it is well settled that a telephone 
company may refuse, and cannot be compelled, to fur¬ 
nish service which will be used, or which the Telephone 
Company has reasonable cause to believe will be used, 
in furtherance of illegal enterprises. No one can be 
compelled to aid in an unlawful undertaking. The pro¬ 
curing and placing of wagers on horse races in the 
manner followed by the plaintiffs is unlawful in Florida. 
Plaintiffs cannot invoke the processes of a court of 
equity to restrain defendants from discontinuing a 
public service which the Telephone Company had prob¬ 
able cause or reasonable grounds to believe is being 
used in the maintenance and conduct of such illegal 
or immoral enterprises. Hamilton v. Western Union 
Tel. Co., D. C. 34 F. Supp. 928; People v. New York 
Telephone Co., 173 App. Div. 132, 159 N. Y. S. 369; 
Godwin v. Carolina Telephone & Telegraph Co., 136 
N. C. 258,48 S. E. 636, 67 L. R. A. 251,103 Am. St. Rep. 
941,1 Ann. Cas. 203; Smith v. Western Union Tel. Co., 
84 Ky. 664, 2 S. W. 483; Bryant v. Western Union Tel. 
Co., C. C. 17 F. 825.” 

Directly applicable to this case is the language of Hamil¬ 
ton v. Western Union Telegraph Co., (D. C. N. D. Ohio, 
1940) 34 F. Supp. 928, 929, as follows: 

“• • • If there is justification for the defendant’s 
belief that the information transmitted to the plaintiff 
over its wires is being used for an illegal purpose, a 
court of equity will not restrain the defendant from 
discontinuing such service. The tariffs published by 
the defendant contain a provision preventing lessees 
of its wires from using its service to violate, directly 
or indirectly, any federal or state law. Even without 
such provision in the tariffs, the defendant would not 
only be authorized, it would be obligated, to discontinue 
service which contributes to and facilitates the opera¬ 
tion of a business or enterprise in violation of law. 
Any person or company that knowingly assists in a 
scheme to violate the law is subject to prosecution. A 
court of equity will not restrain the discontinuance of 
service by a utility if the character of the use of the 
service is such as to justify an honest doubt as to its 
legality. The service which a person has the right 
to demand of a public utility is service lawful in 
character.’ * 
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A conclusion of law, such as should properly have been 
made in the present case, is found in Hagerty v. Southern 
Bell Telephone & Telegraph Co., (D.C., SJD., Fla., 1945) 
59 F. Supp. 107, 109, in the following: 

“Plaintiff can not invoke processes of a court of equity 
to prevent the discontinuance of telephone service 
which is to be used by plaintiff in gambling enterprises 
or to encourage or promote gambling enterprises.’’ 

It is clear that a telephone company, even though a public 
utility, is not helpless to prevent the subversion of its 
service to an unlawful purpose. The United States Supreme 
Court in Southwestern Bell Tel. Co. v. Danaher, (1914) 238 
U.S. 482, 488, held that a telephone company was entitled 
to adopt reasonable regulations respecting the conduct of 
its business and the terms upon which it would serve its 
patrons, and could enforce such regulations against any 
patron refusing or failing to comply therewith by suspend¬ 
ing or discontinuing the service to him during the con¬ 
tinuance of his refusal or failure without being chargeable 
with discrimination or incurring liability. There, the reg¬ 
ulation was one which permitted the telephone company 
to refuse to furnish service to a patron in arrears in pay¬ 
ment of bills. Certainly, if the utility may refuse to furnish 
service under those circumstances, a fortiori, it may do 
so when the telephone is used for illegal purposes. 

The doctrine, now well established in the law, that the 
telephone company must serve only those who use the 
service for legal purposes, has been stated not only in 
cases cited above but in many others, including McBride 
v. Western Union Tel. Co. (C.A. 9, Jan. 5, 1949) 171 F. 
(2d) 1; Fogarty v. Southern Bell Telephone & Telegraph 
Co. (D.C., S.D., Fla., 1945) 59 F. Supp. 107, 109; Howard 
Sports Daily, Inc., v. Weller (Ct. of App., Md., 1941) 179 
Md. 355, 18 A. (2d) 210; and People, ex rel. Restmeyer v. 
New York Telephone Co. (N.Y. Sup. Ct., App. Div. 1916) 
159 N.Y.S. 369. 

The facts of the present case, considered in the light of 
these legal principles, leave no doubt that the plaintiff be¬ 
low was entitled to no injunctive relief. 
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In the presentation of testimony on the application for 
a temporary injunction, the plaintiff himself brought out 
the evidence upon which the Telephone Company properly 
concluded that the telephone was being used for illegal 
purposes. He did so by calling as a witness Assistant 
United States Attorney O’Donoghue and asking that he 
state to the court the evidence upon which the letter of 
March 25, 1949, was based. 

In response to the question, Mr. O’Donoghue enumerated 
the facts upon which was predicated the letter from the 
United States Attorney to the Telephone Company. Mr. 
O’Donoghue’s testimony, set forth in some detail in the 
Statement of Facts, supra , was that the plaintiff had been 
a known gambler for many years, (Jt. App. 29) that he 
had described his occupation as betting on sporting events 
and that he called himself a broker and described his in¬ 
come as commissions (Jt. App. 30); that he had progres¬ 
sively sought additional telephone service at 4923 LaSalle 
Road, Avondale, Maryland, that he had caused a business 
telephone to be installed in a residence and then attempted 
to secure telephone service there for a known gambler 
living in Washington, D.C., (Jt. App. 30); that offers of 
special benefits were made to telephone company employees 
if they would install additional service (Jt. App. 31); that 
Miller used Warfield 5061 to call gamblers in other cities, 
including Baltimore and New York (Jt. App. 31); that 
Miller was connected with a bookmaking establishment at 
3801 Nicholson Street, Hyattsville, Maryland, in which 
there was located a horse racing ticker machine, that tele¬ 
phone number Warfield 5061 was prominently displayed at 
the Nicholson address and that at least one long distance 
call was transferred from the Nicholson telephone to War- 
field 5061 (Jt. App. 32). 

The testimony of Miller himself was also of such a 
nature as to convince the court that this telephone was 
used in violation of law. Miller originally stated that the 
business telephone was requested for use in the used car 
business. Then, Miller admitted that he worked for no 
one in the used car business, that he had transferred only 
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one used car in the past year, and that he had no idea when 
he had sold a car before that (Jt. App. 37). Miller then 
told the court that he had received “practically nothing” 
from the sale of used cars in 1948. He followed this with 
the statement that he wanted his business telephone for 
the used car business (Jt. App. 38). 

Following these admissions, Miller refused to answer 
questions concerning long distance calls made to Warfield 
5061 on the grounds that to do so would incriminate him 
(Jt. App. 44). These questions involved many calls from 
Baltimore, New York and Milwaukee (Jt. App. 47). Miller 
also refused on the same grounds to answer questions 
concerning his relationship to the horse racing ticker on 
Nicholson Avenue (Jt. App. 49) and to answer questions 
relative to the disconnection after a police raid in 1948 
of the telephone in his parents’ home in Washington (Jt. 
App. 59). 

The cumulative effect of the testimony could lead to no 
other conclusion than that the telephone Warfield 5061 
was a vital, integral part of Nathan Miller’s gambling 
activities. The trial judge recognized that such was the 
case and in effect said so when he pointed out that evidence 
had been received to which the Telephone Company could 
not shut its eyes and when he said that he would not make a 
finding that the subscriber had complied with all of his 
obligations to the Telephone Company since he did not 
think it would be accurate to do so. 

Gambling is a violation of law both in Maryland and the 
District of Columbia. Art. 27, Sec. 291 of the Maryland 
Code, set forth in full supra , provides that it shall be un¬ 
lawful to bet in any manner on the result of any horse race 
and Tit. 22, Sec. 1508 of the District of Columbia Code, 
also recited herein, makes the same provision. 

The defendants established that Nathan Miller was using 
his telephone to engage in betting on the results of horse 
races. He constantly sought additional telephone service, 
using as a subterfuge stories that he was engaged in the 
used car business and that a clinic was to be established in 
his home. Both stories were disproved. He was associated 
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with a gambler in the District of Columbia and he refused 
to testify to facts bearing upon the disconnection of a Dis¬ 
trict of Columbia telephone. His telephone number was 
prominently displayed in a house containing a horse racing 
ticker; it was to this house that an out-of-city telephone call 
to Miller was first made and then transferred to Warfield 
5061. He refused to answer questions bearing either on 
the ticker or on the many long distance calls which were 
made to him at his home. 

In passing upon the application for injunctive relief 
against the United States Attorney and the Telephone 
Company, the court recognized the proof of illegal user 
and, despite such recognition, granted an injunction against 
the defendants. To the trial judge, the question before him 
was a narrow one, that is, was the United States Attorney 
on March 25, 1949, the date upon which he wrote to the * 
Telephone Company, in possession of competent evidence 
that Warfield 5061 was being used to aid and abet in the 
violation of statutes prohibiting gambling in the District 
of Columbia? 

Beyond the question of illegal use as set forth in the 
letter, the trial court would not go. In the lower court’s 
view there was nothing more to consider. So interpreting 
the problem, it found that the United States Attorney did 
not have competent evidence that the telephone was used 
to aid and abet in the violation of District of Columbia 
gambling statutes, and granted injunctive relief. 

This appellant submits that the lower court did not answer 
the basic question involved, namely, was there competent 
evidence that the plaintiff seeking relief was using the 
telephone for illegal purposes? Since the court considered 
that the telephone was used illegally, it was its duty to grant 
the plaintiff no relief. It is submitted that, in failing to 
deny relief, the lower court committed reversible error. 

The trial court met the issues as if certain jurisdictional 
requirements must be complied with before it could permit 
removal of the telephone. Its decision is indicative that 
it considered that the letter from the United States At¬ 
torney was a necessary preliminary, following which all 
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of the facts recited in the letter must be proved- The 
court’s conclusion was that, unless it were proved that on 
the date of the letter the United States Attorney had com¬ 
petent evidence that the telephone was being used to aid 
and abet in violation of the District of Columbia gambling 
laws, there was a fatal variance in the position of the 
defendants. 

The decision of the court is a denial of the fundamental 
principle that one who uses his telephone for an illegal 
purpose is not entitled to such service. 

The court improperly failed to exercise its equitable 
jurisdiction. 

The relief which plaintiff sought was in equity. In ask¬ 
ing for an injunction, the telephone subscriber invoked an 
extraordinary remedy and in so doing submitted himself 
to the equitable jurisdiction of the court. Despite these 
facts, the court treated the action as a legal one in which 
the narrowest kind of an issue was framed by the letter of 
the United States Attorney. By reason of this fact, the 
error was not so much that the court abused its discretion 
in equity but that the court failed to exercise any equitable 
powers at all. 

Plaintiff was suing for the greatest relief which an equity 
court could grant while he himself was violating the 
criminal laws. Clearly, plaintiff came into equity with 
unclean hands and was entitled to no relief whatsoever. 

The maxim that one must come into equity with clean 
hands 1 is well stated in General Theatres v. Metro-Goldvryn- 
Mayer Distributing Corp., (D.C. Colo., 1935), 9 F. Supp. 
546, a case in which violation of the criminal law was 
uncertain and therefore far less aggravated than this, in 
which the court said: 

“The second and most important question is the 
issue raised by the motion to dismiss—plaintiffs’ stand- 

1 ing in a court of equity. Defendants say that the 
plaintiffs are not here with clean hands, and therefore 


1 The doctrine was followed by the courts of the District of 
Columbia as far back as 1867. May v. Schofield, 6 D.C. 235. 
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not entitled to equitable relief, irrespective of what 
their rights may be on the law side of the court. It 
must be borne in mind that this suit is on the equity 
side of the court. Plaintiffs are appealing to the 
chancellor, and asking him to exercise an extraordinary 
remedy, the writ of injunction, and that it be put forth 
in their behalf before the final issues are made up or 
the case finally tried. It is an axiom of equity under 
such circumstances that this extraordinary remedy be 
only exercised in the clearest of cases, and upon the 
plaintiffs showing that a refusal to grant the tem¬ 
porary relief will result in great and irreparable 
injury, and that their right thereto is clear.” 

. . Further, on this question of coming into the 
court with clean hands, it is the law that practices 
complained of or which bar the suitor before the 
chancellor from equitable relief do not have to be 
practices which of themselves would subject the party 
to prosecution under the criminal laws of the state. 
There is a large field of conduct lying between what 
violates and is denounced by the criminal laws of the 
state, and what is equitable and fair conduct in cases 
of this kind. I feel that this practice of giving away 
automobiles through a lottery comes in that zone, 
especially when the very industry itself, of which the 
plaintiffs are a part, has denounced it as an unfair 
practice and detrimental to the best interests of that 
industry. 

The misconduct need not necessarily be of such a 
nature as to be punishable as a crime, or actually 
fraudulent, or constitute the basis of legal action. As 
was said in one case, Deweese v . Reinhard, 165 U. S. 
386, at page 390, 17 S. Ct. 340, 341, 41 L. Ed. 757, ‘A 
court of equity acts only when and as conscience com¬ 
mands : and, if the conduct of the plaintiff be offensive 
to the dictates of natural justice, then, whatever may 
be the rights he possess, and whatever use he mav 
make of them in a court of law, he will be held remedi¬ 
less in a court of equity.’ ” 

The same principle was enunciated by this Court in 
Cochran v. Burdick, et al., (1937) 67 App. D.C. 87, 89 
F. (2d) 831, 834, in this language: 

“Appellant’s case is completely disposed of under 
the rule that, where a plaintiff’s conduct is tainted 
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with fraud, he is without standing in a court of equity. 
Equity will refuse relief to a suitor wrho approaches 
with unclean hands, wiiether it is due to conduct which 
technically constitutes fraud, or which is unconscion¬ 
able. The court below, therefore, was clearly correct 
in holding that ‘plaintiff is not entitled to the relief or 
any portion of the relief prayed for in his bill of 
complaint.’ ” 


• • • • • 


“The principle here involved is well defined in 
Pomeroy’s Equity Jurisprudence, vol. 1, §397, as 
follows: ‘Whenever a party who, as actor, seeks to 
set the judicial machinery in motion and obtain some 
remedy, has violated conscience or good faith, or other 
equitable principle, in his prior conduct, then the doors 
of the court will be shut against him in limine; the 
court will refuse to interfere on his behalf, to acknowl¬ 
edge his right, or to award him any remedy.’ ” 

The cited cases, which articulate a basic tenet of equity, 
have applied the “unclean hands” doctrine to situations 
far less appealing than the present one. Here, the question 
is not one of a suitor who has engaged in fraud or sharp 
practices but one who has violated criminal statutes. Equity, 
the most dynamic and flexible branch of our courts, cer¬ 
tainly will not lend its aid to one so tainted. 

The trial court took no notice of the “unclean hands” 
doctrine, although it was sitting on the equity side. In its 
constancy to the position that a narrow legal issue was in¬ 
volved, the court did not exercise equitable powers at all 
but rather acted contrary to them by aiding one who it 
recognized was violating the law. 

The party in whose favor the court ruled was one who 
came to the forum to save a telephone which was that 
party’s instrumentality for committing a crime. In coming 
before the court, the plaintiff exhibited a lack of honesty 
and candor by relying upon his constitutional rights a total 
of 45 times in refusing to answer pertinent questions on the 
ground that to do so would incriminate him. While one 
may properly so act in a criminal case, it is quite another 
thing for a plaintiff to refuse to answer relevant questions 
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in a case in which he is asking for the aid of equity. The 
plaintiff in effect asks that he be given special relief but 
refuses to make a frank disclosure in asking that relief. 
As set forth in 30 C.J.S. 483, par. 95, equity may properly 
refuse to protect one who fails to make a full and free dis¬ 
closure of all the facts relating to his case. 

In sum, the trial court saw the facts as they were but 
denied its equity jurisdiction by granting an injunction to a 
litigant who asked the court to aid him in continuing a 
criminal enterprise. For that reason, the ruling of the 
lower court should be reversed. 

II 

The United States Attorney was not a necessary nor a 
proper party defendant, and injunctive relief could not he 
properly granted against him. 

The United States Attorney was not a necessary nor a 
proper party defendant. 

The controversy in the present case is clearly one between 
the public utility and the subscriber. These two have en¬ 
tered into an agreement affecting telephone service. The 
United States Attorney is not a party to that agreement. 
Obviously, he has been named as a defendant because he 
wrote a letter to the Telephone Company, reciting the illegal 
use of the telephone. But, in writing the letter, he was doing 
no more than any other individual could have done who 
considered it proper to notify the Telephone Company of the 
wrongful use of the telephone. That notification, however, 
is not sufficient to make the third person a proper party in 
litigation to restrain discontinuance of telephone service. 

The identical question here involved was passed upon in 
ShUlitani v. Valentine, Police ComW., et al ., (Court of Ap¬ 
peals, 1947) 296 N.Y. 161, 71 N.E. (2d) 450, 451, in which 
the Court said: 

“ [2] In our view, however—though the Police Com¬ 
missioner may have a deep and real interest in law 
enforcement—neither he nor any other law enforce¬ 
ment agent may, by reason thereof, be regarded as an 
indispensable, necessary or proper party or one per- 
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mitted to intervene in a proceeding such as the present. 
Civil Practice Act §§ 193,193-b, 211. 

‘‘Neither the Police Commissioner nor the Police 
Department is given any authority by statute to pass 
upon or regulate applications for telephone service, or 
to require a telephone company to withhold or dis¬ 
continue its service. Approval of the commissioner is 
not a statutory condition precedent to the granting of 
the relief sought by appellant, and there is no warrant 
or need for any direction to him in this proceeding. 

“Whether or not service should be terminated or 
discontinued is a decision that must be made by the 
telephone company. That power—as well as duty— 
rests with the public utility, and it may not delegate 
the one or avoid the other. True, the company is free 
to consult with the Police Department or with any other 
law enforcement agency, and may be guided in its ac¬ 
tion by the advice received. But whether the action is 
justified or warranted must be determined by the tele¬ 
phone company upon the facts presented. That being 
so, the telephone company is the only indispensable, 
necessary or proper party in a proceeding such as that 
before us.” 

Cases which have cited with approval the ShUUtcuni 
decision include Bloom v. Wollender, Police Com’r., et al. 
(N.Y. Sup. Ct., 1947) 68 N.Y.S. (2d) 855; Whyte v. New 
York Telephone Co., (N.Y Sup. Ct., 1947) 73 N.Y.S. (2d) 
138; and In re Di Benedetto (N.Y. Sup. Ct., 1948) 83 N.Y.S. 
(2d) 920. 

The injunctive relief couid not be properly granted 

against the United States Attorney. 

In asking injunctive relief against the United States At¬ 
torney, plaintiff did not allege that the United States 
Attorney acted unreasonably, maliciously, arbitrarily or 
in any manner other than in the proper performance of his 
duties. Nor is it alleged that the United States Attorney 
acted either in contravention of the constitutional or statu¬ 
tory rights of plaintiff or that he proceeded under a void 
statute. 

Of equal importance is the fact that the plaintiff below did 
not allege, nor infer, that the “coercion” exercised by the 
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United States Attorney consisted of anything other than his 
statement to the Telephone Company that this telephone 
was being used to aid and abet in violation of the statutes 
prohibiting gambling in the District of Columbia and his 
request that the telephone equipment be disconnected and 
the service discontinued. 

The order such as has been granted here has debarred the 
United States Attorney from proceeding in a manner which 
plaintiff does not deny is in the plain performance of his 
official duty. Obviously, the order has directly affected the 
United States Attorney in carrying out his functions and 
has stripped him completely of the exercise of his discretion 
in this particular case. 

Fundamentally, it is the duty of the United States At¬ 
torney to enforce the law in his district. In the performance 
of that mission, he may take such steps as are necessary and 
appropriate. Here, the United States Attorney, in the exer¬ 
cise of his discretion, notified the Telephone Company that 
he possessed competent evidence that this telephone was be¬ 
ing used to aid and abet in the violation of the gambling 
statutes of the District of Columbia. That he had a right 
so to act in the discharge of his official functions is clear. 
So long as he considered that this telephone located within 
a short distance of the District of Columbia was an instru¬ 
mentality devoted to violation of the laws which it was 
his duty to enforce, the United States Attorney acted 
properly in notifying the Telephone Company. 

It is vital to bear in mind that if the United States Attor¬ 
ney closed his eyes to the illegal use of telephones and 
permitted their continued service as an adjunct to gambling, 
he would be guilty of dereliction of duty and subject to the 
penalities of such failure to perform his functions. 

A Federal case on this proposition is Wilbur, et ol. v. 
Howard (D.C. E.D. Ky., 1947) 70 F. Supp. 929, in which 
action was taken to strike the name of a District Common¬ 
wealth Attorney from the roll of attorneys on the basis of 
his conduct in office. The facts upon which the proceedings 
were based included the following: 

1. “Gambling on a big scale had been carried on in 
his district * * * Under ‘wide open’ conditions slot 





24 


machines and hand books on race horses operated in 
cafes, restaurants, atid night clubs.’’ (P. 933) 

2. “Hand books are operated as openly and on a very 
large scale with no effort at suppression or prosecu¬ 
tion.” (P.934). 

3. “Another bit of evidence which should be men¬ 
tioned is the complacency of the telephone company of 
which respondent was local attorney. The agencies of 
this utility company were used over long periods to 
disseminate racing results * * * These and many other 
facts which I have not seen fit to enumerate lead me un¬ 
hesitatingly to the conclusion that the respondent had 
knowledge of the conditions enumerated and deliber¬ 
ately permitted them to continue.” (P. 933.) 

On the basis of this evidence, the court struck the name 
of the prosecuting official from its rolls. 

The applicability of that case to this action is clear. 
There, the court found a prosecuting official unfit to hold 
office for failing to perform the specific duties which the 
trial court here has enjoined. 

The nature of the duties of the United States Attorney 
are well set forth in United States v. Brohow, et al., (D. C. 
S. D. Ill., 1945) 60 F. Supp. 100, 101, in which the Court 
said: 

“That the United States District Attorney in his ca¬ 
pacity as the public prosecutor in his district is clothed 
with the power and charged with the duties of the At¬ 
torney General in England under the common law is 
generally recognized and supported by the Federal 
courts. United States v. Thompson, 251 U. S. 407, 40 
S. Ct. 289, 64 L. Ed. 333; In re Confiscation Cases, 1868, 
7 Wall. 454, 19 L. Ed. 196; Millikin v. Stone, D. C. 
S. D. N. Y. 1925, 7 F. 2d 397; United States v. Stowell, 
C. C. Mass. 1854, Fed. Cas. No. 16,409; 2 Lord Camp¬ 
bell’s, The Lives of the Chief Justices of England, 173. 
In this connection the federal prosecutor acts in an 
administrative capacity. He is the representative of 
the public in whom is lodged a discretion to be exercised 
for the general public welfare, a discretion which is 
not to be controlled by the courts, or by an interested 
individual, or by a group of interested individuals who 
seek redress for wrongs committed against them by 
use of the criminal process.” 
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As the Brokow case points out, the United States Attor¬ 
ney, representing the public, is vested with a discretion to 
be exercised in the public welfare. The United States Attor¬ 
ney has so acted here and the grant of the injunction was 
a clear interference with that discretion. Cf. Hammond 
v. Hull, 76 App. D. C. 301, 131 F. 2d 23; United States, ex 
rel. White v. Coe, 68 App. D. C. 218, 95 F. 2d 347; and 
Helco Products Co. v. McNutt, 78 App. D. C. 71, 137 F(2d) 
681. 

It has been settled by innumerable decisions that a United 
States Attorney will not be held to respond in damages for 
acts performed in his official capacity. The reasoning which 
led to those decisions becomes even more apt when applied 
to the facts of this case. 

Thus, in Booth v. Fletcher, 69 App. D. C. 351, 101 F. 2d 
676, 690, the court said: 

“The purpose of the rule which exempts public offi¬ 
cers from the harassment of private suits for damages 
on account of the performance of their public duties, 
is, secondarily, for their protection, in order that its 
primary objective may be secured, i.e., a fearless admin¬ 
istration of the law. The rationale of the rule was in 
its inception, and to a large extent has been in its ap¬ 
plication, that in each particular case the defendant 
was a judicial officer, or was engaged in a judicial deter¬ 
mination, or was so closely associated with the judicial 
process as to make necessary his protection in order to 
protect the judicial process itself.” 

See also Yaselli v. Goff, (C. A., 2d, 1926), 12 F. 2d 
396, in which the court pointed out that there are weighty 
reasons why judicial officers should be shielded in the proper 
discharge of their official duties from harassing litigation 
at the suit of those “who think themselves wronged by 
their decisions and that injustice has been done.” That 
case was one involving the actions of a Special Assistant 
to the Attorney General. 

Here the United States Attorney acted in his official ca¬ 
pacity and the granting of the injunction reached him as 
such. Clearly, his official discretion cannot be so controlled. 
Equally clearly, this plaintiff may not proceed against him. 
Injunctive process such as here granted strikes at the very 
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ability of the prosecuting official of the District to perform 
the duties and to carry out the responsibilities which de¬ 
volve upon him under the law. 

CONCLUSION 

For the reasons stated, the action of the trial court in 
granting a preliminary injunction should be reversed. 

George Morris Fay, 

United States Attorney; 

Joseph M. Howard, 
Assistant United States Attorney; 

Ross O’Donoghue, 
Assistant United States Attorney; 

Samuel K. Abrams, 
Assistant United States Attorney. 
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1 The above-entitled action came on for hearing on 

the motion for preliminary injunction and other 
equitable relief, at 10 o’clock a, m., before the Honorable 
David A. Pine, United States Judge. 

• • • * *-»* • 

26 Ross O’Donoghue, being first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Ehrlich: 

Q. Will you state for the record your full name? 

A. Ross O’Donoghue. 

Q. You are a member of the Bar of the District of Co¬ 
lumbia and attached to the United States Attorney’s Office 
as an Assistant United States Attorney ? 

A. Iam. 


• •••**• 

Q. Do you have in your possession competent evidence 
that the following telephone number, Warfield 5061, located 
at 4923 LaSalle Road, Avondale, Maryland, is being 

27 used to aid and abet in the violation of statutes pro¬ 
hibiting gambling in the District of Columbia ? 

A. Yes. 

Q. What is that evidence, Mr. O’Donoghue? 

A. It consists of documentary evidence and testimony of 
various witnesses, and I am prepared to put them on if the 
case requires. 

• •••••• 

Q. Do you have that documentary evidence? 

A. I have a great deal of evidence. Do you want me to 
give you what evidence I have? 

28 Q. Yes, I do. Do you have it there? 

A. I will tell you what I have and identify it as I go 

along. 

Q. All right. 

A. We have evidence that Nathan Miller is a known 
gambler and has been a known gambler for many years. 

Q. Will you take it a little slower? I want to write some 
of this down. 

A. We have evidence that when he registered for the draft 
in 1943 he stated his occupation to be “Betting on sporting 
events.” 
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We have his income tax returns for the years 1945 through 
1948 on which he reports no occupation for the first three 
years and in 1948 reports his occupation as broker. 

The single entry under the source of income is commis¬ 
sions. No explanation is given of that, nor in the detailed 
schedule showing the breakdown of source of income and 
business expenses, nothing is filled out. No explanation, 
in other words, is given of the meaning of commissions, 
and for three years at least no occupation whatever is 
claimed. 


% 

29 Q. Go ahead. 

A. We have information that he originally had a 
party telephone in this house at LaSalle Road; that he then 
applied for a business telephone in 1948, I believe it was, 
in April, 1948. 

In June, 1948, he asked for additional telephone service 
in addition to the business telephone. He asked that an 
unlimited party line be installed. 

We have further evidence that on August 27, 1948, a man 
by the name of Dr. Max R. Schwarz, a known gambler who 
operates in Washington, D. C., applied for telephone service 
in the house of Nathan Miller in Avondale, Maryland. That 
he claimed and Miller claimed that they were to use this 
telephone for a clinic that was to be established there. We 
have reason to believe and evidence that will show that Dr. 
Schwarz is neither licensed to practice in the District of 
Columbia or in Maryland. 

We have further evidence that he stated to two police 
officers that he had given up the practice of medicine in New 
York- 

Q. (Interposing) Who are you talking about now, 

30 Miller? 

A. Schwarz—to come to Washington to engage in 
gambling because it was much more lucrative than practic¬ 
ing medicine. That Schwarz applied for telephone service 
and asked that it be established in Miller’s house, and pur¬ 
suant to that request Mr. James W. Knott of the telephone 
company went to the address at 4923 LaSalle Road, Avon¬ 
dale, Maryland, to make a check of the premises to deter¬ 
mine whether or not they would supply that telephone 
service, and he found Mr. Miller at home and he was urged 
to put in telephone service. 

Mr. Knott inquired of him where the clinic was to be, what 
rooms it was to occupy, and so forth. 
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Mr. Knott will testify this was a comparatively small 
house, two bedrooms; that it was occupied by Miller, his 
wife and two children; that he asked Miller where the clinic 
was to be and he said he didn’t know where it would be, that 
evidently Dr. Schwarz had not yet determined that. 

He was told that there was a shortage of telephone 
facilities by Knott, and that they were not willing to estab¬ 
lish them where they were not needed. 

Subsequent to that Miller gave him Schwarz’s telephone 
number in Washington and requested that he call him. 
Accordingly Knott called Schwarz and told him he had been 
to the premises and there was no evidence of the estab¬ 
lishment of a clinic and if and when they put the clinic 

31 in the telephone company might be able to do some¬ 
thing for him. 

After that Nathan Miller called him and told him it might 
pay him to call a mutual friend of his who might want to 
talk to him. Knott called this man, whom he had known 
to be formerly in the gambling business, out of curiosity, 
and was told if he installed the telephone at Miller’s resi¬ 
dence for Schwarz it would be made worth his while. 

We have evidence further that when Schwarz’s establish¬ 
ment on California Street was raided on October 6, 1948, by 
the police, that Nathan Miller’s name and telephone number 
were found on slips of paper there, sometimes as Miller, 
sometimes as Naty, indicating close relationship between 
these two men. 

Q. May I ask you a question about that? Wasn’t that 
evidence suppressed by Judge Schweinhaut? 

A. I don’t know. 

Q. You don’t know? 

**#•**• 

Q. All right; go ahead. 

A. In addition to this we have information; the 

32 records of the telephone company show the toll calls 
to various long distance points, primarily to places 

in Baltimore, and we can show that a number of those calls 
were to known gamblers there. 

Many calls that were made were to a gambler named 
Charles M. Cohen, who is well known to the police of Balti¬ 
more as a gambler, and has been arrested as such and has 
been convicted as such. That other calls were made to a tele¬ 
phone number in Baltimore that is listed in the name of 
Robert London, 3213 West Strathmore Street; that Robert 
London is a known gambler; he is known as “Fifi” in Bal- 
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timore; that he had been arrested for making books with 
other people in Baltimore. 

At least one other call was made to the Century Athletic 
Club in Baltimore, which is known to the Baltimore police 
as a place where bets may be made or may be laid off from 
other sources. 

Another call was made to Sam Bonderoff, in Baltimore, 
who is known to the Baltimore police as a bookmaker. 

In addition, a number of calls were made to a place listed 
as the Marshall Hospital Supply Company in Baltimore, 
which is known to the Baltimore police as a cover for a 
bookmaking establishment. 

In addition to this we have a long distance call reported 
from New York from a person who identified himself only as 
Yussel and who called from a pay telephone in Pennsylvania 
Station and called to a number Union 2423 and was 
33 completed to the number of Miller at his address in 
Avondale. 

In other words, we have evidence to show that a party 
from New York attempted to get Miller at this number where 
the address is 3801 Nicholson Street, Hyattsville, Mary¬ 
land; that this place was used as a bookmaking establish¬ 
ment. 

Q. What place are you talking about? 

A. 3801 Nicholson Street, Hyattsville, Maryland, that 
that was used as a bookmaking establishment; that a ticker 
service was there from the Statewide News Agency of 
Baltimore, Maryland, which provided racing results on the 
ticker service. 

We have reason to believe that we can establish that the 
man who rented this place under the name of Jack Levy 
is as a matter of fact the plaintiff here, Nathan Miller, 
and that his name and telephone number were found in there 
in several places. 

Q. That is on Nicholson Avenue you are talking about? 

A. That is right. That many calls were made from that 
address and on the Union telephone number to these same 
parties that were called by Nathan Miller from his address 
on LaSalle Road. 

Incidentally, to return to some things I overlooked in the 
course of this, when Schwarz’s place on California Street 
was raided in October, his telephone was removed and al¬ 
though the application had already been made for him for 
telephone service at Miller’s address, additional pressure 
was brought to bear after that time. 
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34 We can show that there were various slips in¬ 
dicating bets on horse races found at the Nicholson 
Street address, and also some numbers slips. 

We will show that at that Nicholson Avenue address 
Nathan Miller’s name and telephone number were written 
on a panel in the basement room rented by these people 
whom we believe to be Miller, and we think we may be able 
to establish to be Miller; it was on a wood panel right near 
where the ticker was located, and in addition his name and 
telephone number were on a slip in another portion of 
that house. 

We will show in addition that his income tax returns in¬ 
dicate that not only his wife and two children lived at 4923 
LaSalle Road, but that in addition Ida and Isaac Miller, 
his mother and father, also lived there and consequently 
there would have been no room to establish a clinic. 

That, I believe, is the main outline of the evidence. 

• •*•*•* 


35 Q. Do you, Mr. O’Donoghue, have any evidence 
that the telephone Warfield 5061, located at 4923 
LaSalle Road, Avondale, Maryland, was ever used to make 
a bet in the District of Columbia? 

A. No. 


• •••#*• 


36 Cross-examination. 

By Mr. Abrams: 

Q. Mr. O’Donoghue, going over your evidence, do you 
have any evidence that Mr. Miller ever took a numbers 
bet? 

A. Yes, sir. 

Q. What is the nature of that evidence? 

A. We have the testimony of a witness who saw him 
accept a numbers bet. 

Mr. Ehrlich: I wish you would identify the time and 
place, if the Court please. The issues here involve tele¬ 
phone Warfield 5061. 

The Court: Give him an opportunity. 

By Mr. Abrams: 

Q. I simply asked the question if he had evidence that 
he ever took a numbers bet. 
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The Court: Don’t you intend to pursue it? 

By Mr. Abrams: 

Q. What is the nature of that evidence? 

A. As I said, we have the statement of a person who saw 
him accept that bet 

Q. Do you know where that bet was taken ? 

A. I don’t believe I have the—wait a minute, I may 
have it here. It was in the District of Columbia, at least; 
the exact address escapes me. 

37 Q. Mr. O’Donoghue, I have here a number of long 

distance phone calls- 

Mr. Ehrlich: Wait a minute, he hasn’t identified the 
time and place yet. 

The Court: Give the time of this episode. 

The Witness: I haven’t got the statement here on which 
that appears; I have it somewhere, though. 

Mr. Ehrlich: Can you get it? 

The Witness: I think so. Have you got the statement 
there of Downey Rice in which it appears there? 

(Mr. Abrams hands document to the witness.) 

The Court: Examine the statement which Mr. Abrams 
just handed to you and see whether you can fix the time, 
after refreshing your recollection. 

The Witness: The evidence that we have in that respect 
would show that a bet was made some time shortly after 
July 12, 1945. 

Mr. Ehrlich: Where? 

The Witness: Kearts Restaurant in the District of 
Columbia, which I understand is on 11th Street between 
F and G Streets. 

By Mr. Abrams: 

Q. Mr. O’Donoghue, I have here long distance toll slips 
which were in possession of plaintiff’s counsel during 
your examination in chief. Would you like to ex- 

38 amine those for any purpose? 

A. Well, in addition to the ones I have mentioned 
there is a call from the Warfield number 5061 by Nathan 
Miller to Miami 5-8770 to the address Pent House, and on 
that appears the name Schwarz. 

Our evidence would show that the name Schwarz was 
mentioned by the person making that call in an attempt to 
locate the party they were interested in talking to. 

• •••••• 
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41 Evidence on Behalf of the Defendants 

Thereupon Nathan Miller, the plaintiff, first being duly 
sworn, was examined and testified as follows: 

*#••*#* 


Direct examination. 

By Mr. 0 ’Donoghue: 

Q. Mr. Miller, will you state your full name, please? 

A. Nathan Miller. 

Q. Where do you reside? 

A. 4923 LaSalle Road. 

Q. What is your occupation? 

Mr. Ehrlich: Objection, if the Court please. I don’t 
think it makes any difference to the issues in this case 
what his occupation is. 

The Court: He has stated that his business has been 
interfered with and that it has caused him immediate 
42 and irreparable injury. Overruled. 

Mr. Ehrlich: Go ahead and answer the question. 

A. I am in the used car business and I follow the races 
all over the country. 

By Mr. O’Donoghue: 

Q. You say you are in the used car business and follow 
the races? 

A. Yes, sir. 

Q. WTiat do you mean by “follow the races?” 

A. Well, I go to different cities wherever they are run¬ 
ning. 

Q. WTiere who runs? 

A. WTiere the races are being run. 

Q. Horse races? 

A. Horse races. 

Q. WTiat do you do in those various cities where the 
races are being run? 

A. Well, I get pretty good information and then I make 
a bet at the race track. 

Q. That is the source of your income? 

A. Yes, sir. 

Q. WTiat various cities have you been to in the course 
of the last 10 years in pursuance of this occupation? 
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Mr. Ehrlich: Oh, just a minute. I don’t think he ought 
to take them back 10 years. I object to that question, 

43 if the Court please. 

The Court: It is going back pretty far, Mr. O’Don- 
oghue; bring it a little nearer. 

By Mr. O’Donoghue: 

Q. Well, within the past 5 years. 

A. What race tracks? 

Q. Please. 

A. Bowie, Laurel, Havre de Grace, Pimlico-, Miami, 
Garden State, Atlantic City. 

Q. How long have you been in the used car business? 

A. Well, a couple of years, whenever I can find cars 
I will buy them and if I can make something off of it I 
will buy it. 

Q. Are you licensed to deal as a used car dealer? 

A. No. I turn them over to a friend. 

Q. Who is this friend? 

A. Mr. Berman. 

Q. Where he is located? 

A. 9th and New York Avenue. 

Q. Is he in the used car business? 

A. He is in the finance business. 

Q. Do you work for anybody that is in the used car 
business? 

A. No, sir. 

Q. Or that is licensed to operate as a used car 
dealer? 

44 A. I couldn’t tell you that. 

Q. How often do you buy these used cars and 
sell them? 

A. Well, I have been pretty busy with the races lately. 
Q. When was the last used car you sold? 

A. Me and my kid brother bought one the other night, 
but he is using it himself. 

Q. When is the last one you sold? 

A. Sold? I couldn’t tell you that. 

Q. Has it been in the last year? 

A. I guess so. 

Q. Do you remember when? 

A. No, I do not. 

Q. Has it been in the last six months? 

A. In the last year sometime. 

Q. Who did you sell it to? 

A. Who did I sell it to? 
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Q. Yes. 

A. I just turned it over to Mr. Berman. 

Q. What do you mean by that, you turned it over? 

A. He gets rid of them himself. 

Q. You don’t sell them at all? 

A. That’s the same as selling it; I make a profit out of it. 
Q. He sells them? 

A. That is right. 

45 Q. You don’t get in touch with the prospective 
purchaser in any way? 

A. What is that? 

Q. You don’t get in touch with the prospective purchaser 
in any way? 

A. Yes, find the customers and turn them over. 

Q. You don’t know who that car was sold to? 

A. No, sir. 

Q. Did you have title to it? 

A. Do I have the title to what? 

Q. Did you have title to it? 

A. When the car was bought, sure. 

Q. Who did you transfer the title to? 

A. I never made no buys myself, I had Mr. Berman- 

Q. You didn’t buy it nor did you sell it? 

A. I turned the deal over to Mr. Berman. 

Q. Before that when was the last car you bought or sold? 
A. I couldn’t tell you. 

Q. Was that more than a year ago? 

A. I couldn’t tell you that. 

Q. Two years ago? 

A. I haven’t any idea. 

Q. Do you know if there was any other car besides this 
that you ever bought or sold? 

46 A. I sold one to Mr. Keith. 

Q. When was that? 

A. That has been about three or four years ago. 

Q. Who is Mr. Keith? 

A. He owns a used car place on Florida Avenue. 

Q. How much did you make in the year 1948 on the sale 
of used cars? 

A. I haven’t any idea. 

Mr. Ehrlich: Just a minute. I object, if the Court please; 
I don’t think it has anything to do with the issues in this 
case. 

The Court: Overruled; you may answer. 

A. What is the question? 
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By Mr. O’Donoghue: 

Q. How much did you make in 1948 from the sale of used 
cars? 

A. Practically nothing. 

Q. The balance of your income then was derived from 
betting? 

A. From following the races. 

Q. Mr. Miller, in your sworn complaint you state that 
the telephone service is needed in your business. •, What is 
that business in which you need telephone service? 

A. It was for the used car business. 

Q. For the used car business? 

47 A. Yes. 

Q. Do you need it in your racing business ? 

A. No, sir, I have been away for four months; I just 
got back. 

Q. You were here in December, were you? 

A. In December? Yes. 

Q. The balance of your income for 1948, after subtract¬ 
ing this practically nothing as profit from the used car 
business, was derived from betting on the races? 

A. I tried to get the money, I was supposed to buy a 
used car lot, and I couldn’t get it, and that’s why I didn’t 
go into it. 

Q. Would you answer my question, please? 

Mr. O’Donoghue: Will the reporter please read the 
question to him? 

Mr. Ehrlich: Of course we object to that question, if the 
Court please. 

The Court: Read the question and I will rule on it. 
(Pending question read.) 

The Court: Overruled. You may answer. 

A. Yes, sir. 

By Mr. O’Donoghue: 

Q. You received profits from betting on the races of 
$8,918.78? 

Mr. Ehrlich: I object to it. I don’t think this 

48 hearing has anything to do with this man being cross- 
examined on his income tax returns, and apparently 

that is what they have there. 

The Court: Overruled. 

• •••••• 
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53 Direct examination (Continued). 

By Mr. O’Donoghue: 

Q. Mr. Miller, what type of telephone do you have in your 
residence? 

A. I have a business phone. 

Q. When did you first acquire that business phone? 

A. Sir? 

Q. When did you first acquire that business phone? 

A. I couldn’t tell you exactly. 

Q. Do you recollect that before you obtained the business 
phone you had- 

A. (Interposing) I had a party line there. 

Q. You had a party line ? 

A. Yes, sir. 

Q. And did you apply then for a business phone? 

A. When? 

Q. Well, when was it you did apply for a business phone? 

A. I couldn’t tell you exactly when it was. 

Q. Approximately when was it? 

A. I was there over a year, I think about a year. 

Q. Beg pardon? 

A. I think it was about a year. 

54 Q. A year ago ? 

A. I went away right after I moved in the house, I 
went South, and I didn’t get back until about four and a 
half months later. 

Q. And when did you apply for the business telephone? 

A. Well, I think I must have applied when I got back. 

Q. About a year ago? 

A. Well, I don’t think I had it a year. 

Q. What representation did you make at the time to the 
Telephone Company- 

Mr. Ehrlich: If the Court please, I don’t think this line of 
questioning has anything to do with the issues in this 
case. The issue here is whether Warfield 5061 was used to 
aid and abet in violation of the gambling statutes of the 
District of Columbia. 

When this man applied for it or how he applied for it has 
nothing to do with the issues and I object to it. 

The Court: Overruled. You may answer. 

You may answer; if you don’t remember the question 
you may have it read. 

(Pending question read.) 

A. I wanted a phone for the used car business. 
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By Mr. 0 ’Donoghue: 

Q. At that time how many cars had you sold in used 
car business! 

55 A. I couldn’t tell you that. 

Q. Acting on this representation the Telephone 
Company did install a business phone, did they? 

Mr. Ehrlich: I object to the question. He doesn’t know 
what the-Telephone Company did and what they acted on. 

The Court: Overruled. If he doesn’t know he can say 
so. You may answer. 

A. I don’t know. 

By Mr. 0’Donoghue: 

Q. The Telephone Company did in fact install a business 
telephone in your residence? 

A. They put it in, yes, sir. 

Q. Did there come a time subsequent to that when you 
applied for additional telephone service? 

A. I don’t remember. 

Q. Do you remember that in June of 1948 you applied for 
a residence party line in addition to your business telephone? 

Mr. Ehrlich: Objection, if the Court please. 

The Court: Will you read the question, please? 

(Pending question read.) 

The Court: Overruled. 

A. Yes, sir. 

By Mr. 0 ’Donoghue: 

Q. What was the purpose of that? 

Mr. Ehrich: Objection, if the Court please. 

56 The Court: Overruled. 

A. I have a girl in high school and she is always using 
the phone and I could never use the phone. 

By Mr. 0’Donoghue: 

Q. Was that application granted? 

A. No, sir. 

Q. Subsequent to that time did you make application for 
additional telephone service? 

Mr. Ehrlich: Objection. 
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The Court: Overruled. 

A. I don’t remember that. 

By Mr. O’Donoghue: 

Q. Did you apply for it on August 27, 1948? 

A. I don’t remember. 

Q. Do you remember that Doc Schwarz applied for in¬ 
stallation of a telephone at your house in his name ? 

A. Yes, sir. 

Q. When was that? 

A. I couldn’t tell you the exact time. 

Q. Could that have been about the end of August, 1948? 

A. It could have been but I don’t know for sure. 

Q. Did you authorize that application? 

A. He wanted to move in and I said he could and when I 
seen his picture in the paper I went to the Telephone Com¬ 
pany and to one of the girls at the desk and I told her 
57 not to have that application in because this fellow 
was locked up for gambling, to take it out. 

Q. You thought that would be too risky, did you? 

Mr. Ehrlich: I object to that; I think that is an argu¬ 
mentative question. 

The Court: Overruled. You may answer. 

A. I don’t know anything about that. 

By Mr. O’Donoghue: 

Q. What was the purpose for which Doc Schwarz wanted 
to put a telephone in your residence? 

Mr. Ehrlich: Objection. 

The Court: Overruled. 

Mr. Ehrlich: If you know, Mr. Miller. 

A. I don’t know. 

By Mr. O’Donoghue: 

Q. Did he tell you? 

A. I don’t know. All I know is he wanted to move in. 

Q. To live there? 

A. I couldn’t tell you that. 

Q. I beg your pardon? 

A. I don’t know what he wanted to do. 

Q. How many bedrooms in your house? 

A. Three. 
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Q. How many? 

A. Three. 

58 Q. Who lives in your house? 

A. Wife and two kids. 

Q. Does your mother live there ? 

A. No, sir. 

Q. Where does she live? 

A. She lives at Gallatin Street. 

Q. Does your father live there? 

A. No, sir. 

Q. Where does he live ? 

A. Gallatin Street. 

Q. Did you invite Doc Schwarz to live there with you? 
A. No, sir. 

Q. Did he request that he be allowed to live there with 
you? 

A. I don’t know how it came up. 

Q. Did you approve of his living there with you? Did 
you have room for him? 

A. I didn’t know if he wanted to live there or what he 
wanted to do. 

Q. Do you remember that he indicated he wanted to es¬ 
tablish a clinic in that address? 

A. I do not know. 

Q. Do you remember in early September, 1948, pursuant 
to the application of Doc Schwarz for telephone service at 
your house that representatives of the telephone com- 

59 pany came there to your house and talked with you ? 

. A. Yes, sir. 

Q. Do you remember what that conversation was? 

A. He just said Doctor Schwarz wanted to put a phone 
in my house. 

Q. And what did you say? 

A. I let him in; I didn’t say anything. 

Q. Didn’t say anything at all? 

A. I don’t remember what I said to him. 

Q. Did you tell him you wanted him to put the telephone 
in your house for Doc Schwarz? 

A. I didn’t tell him anything about that. 

Q. Well, what did you tell him? 

A. I don’t know what I told him. 

Q. When he came to your house he said there had been 
an application for additional telephone service, that is what 
he told you? 

A. Yes, sir. 

Q. And then what did you say t Did you say all right, you 
wanted it? 
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A. He wanted to pnt the phone in, that’s all I know. 

Q. Did you say yon needed it? 

A. I did not say I needed it. 

Q. Was there anything said about an application showing 
a clinic was to be established in your house? 

60 A. All I know is he said he was supposed to prac¬ 
tice medicine. 

Q. Practice medicine? 

A. Yes, sir. 

Q. Do you know if he is licensed to practice medicine in 
Maryland? 

A. I do not know. 

Q. Do you know if he is licensed to practice medicine in 
the District of Columbia? 

A. I do not know. 

Q. How well do you know him? 

A. I don’t know exactly how long I have known him. 

Q. How well do you know him? 

Mr. Ehrlich: Objection, if the Court please. 

The Court: Overruled. 

A. I just know him to say hello to him, to speak to him. 

By Mr. O’Donoghue: 

Q. Where did you meet him? 

Mr. Ehrlich: Objection, if the Court please. 

A. I couldn’t tell you. 

The Court: Overruled. 

Mr. Ehrlich: Wait a minute. There is another basis for 
my objection. I suppose that the reasons for these ques¬ 
tions is an attempt to show that the plaintiff here has 

61 indulged in gambling, and for that reason I object, 
and for the further reason that he has a right to be 

informed by the Court that he can stand on his constitu¬ 
tional right and refuse to answer, on the ground that the 
answer may incriminate him. 

The Court: He is represented by experienced and com¬ 
petent counsel. 

Mr. Ehrlich: Thank you, sir. 

The Court: By Mr. Ehrlich and Mr. Sitnick and Mr. Ford, 
at counsel table. 

Mr. Ford: I am associated with Mr. Sitnick,. I am not 
participating but I will be glad to. 

The Court: I assume you have advised him of his con¬ 
stitutional right and if and <ivhen the time comes he will have 
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the right to refuse to answer any question on the ground 
that it might tend to incriminate him. 

Mr. Ehrlich: I think this question has to do with some 
association, if I remember it correctly, with a man named 
Doc Schwarz. 

Will you read the question, please? 

(Pending question read.) 

The Court: And you object? 

Mr. Ehrlich: Yes. 

The Court: Do you wish to advise him of his rights ? 

Mr. Ehrlich: Yes, sir. Mr. Miller, you have a right to 
refuse to answer a question, the answer to which may 

62 tend to incriminate you. 

The Court: If you wish to make that claim you may 
do so and then I will rule on it. 

The Witness: Yes, sir. 

The Court: What? 

The Witness: What is the question? 

The Court: The question is whether or not you wish to 
refuse to answer this question on the ground it may incrimi¬ 
nate you. 

The Witness: I refuse to answer. 

The Court: On what ground? 

The Witness: I don’t want to incriminate myself. 

The Court: You feel the answer to that question may in¬ 
criminate you? 

The Witness: Yes, sir. 

The Court: I will sustain the objection. 

By Mr. O ’Donoghue: 

Q. Do you know if Doc Schwarz practices medicine? 

Mr. Ehrlich: He has answered that question three times. 

The Court: I think that is repetitious; I will sustain the 
objection. 

By Mr. 0 ’Donoghue: 

Q. Subsequent to this application for telephone service 
by Doc Schwarz at your home did you have occasion to call 
the telephone company about this proposed service? 

63 A. I do not know. 

Q. Do you remember calling Mr. Knott of the Tele¬ 
phone Company and asking him to call a mutual friend of 
yours who would like to talk to him about this matter? 

A. I do not know. 
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Mr. Ehrlich: When you say you do not know, do you 
mean you do not know or you do not remember? 

The Witness: I do not remember. 

By Mr. O’Donoghue: 

Q. What do you remember about conversations with Mr. 
Knott? 

A. I don’t remember anything about it. 

Q. Do you remember telling Knott that it would be made 
worth his while if this telephone service of Doc Schwarz was 
installed in your home? 

A. I did not talk with Mr. Knott like that. 

Q. What did you talk to him about? 

A. In my home ? 

Q. Any time, any place. 

A. Only at my home is the only time I remember talking 
to Mr. Knott. 

Q. Did you call the telephone company and talk to anyone 
whose identity you did not know, about this application? 

A. I don’t remember even calling the telephone company. 

Q. Do you remember that this service for Doc 
64 Schwarz was then refused? 

A. I do not know that. 

Q. You do know it was never installed in your house, is 
that true? 

A. What’s that? 

Q. You do know it was never installed in your house? 

A. Yes, sir. 

Q. Do you remember on December 17, 1948, receiving a 
call from a person who identified himself as Yussel from 
New York City to your residence? 

A. I do not remember. 

Q. Do you know anybody known as Yussel in New York? 

A. No, sir. 

Q. Might you have received such a call? 

A. Sir? 

Q. Might you have received such a call at that time? 

Mr. Ehrlich: He says he doesn’t remember it. 

The Court: I sustain the objection. 

By Mr. O’Donoghue: 

Q. On November 13, 1948, did you receive a call from 
Miami from a Pent House in Miami? 

A. I don’t remember. 

Q. Do you know what the Pent House is in Miami ? 
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A. Sir? r 

Q. Do you know what the Pent House is in Miami? 

65 A. Pent House? 

Q. Pent House. 

A. Pent House? 

Q. Pent House. 

A. I don’t know what it is. 

Q. I beg your pardon? 

A. I don’t know what it is. 

Q. By the way, this call from New York on December 17, 
1948, was a collect call which appears as authorized. Did 
you pay for that call? 

A. If it says a collect call it must have been taken. 

Q. You did not object to it when it appeared on your bill? 
A. I must have paid for it if it was on the bill. 

Q. Do you know the telephone number Union 2423? 

A. I don’t remember. 

Q. Is there any reason that you know of why a call from 
New York would seek you first at Union 2423 before transfer 
to your home? 

A. I couldn’t remember. 

Mr. Ehrlich: Just a minute; I object to the form of the 
question and the reason for the questions; I can’t see now 
how they tend to have anything to do with the issue in this 
case. 

The Court: Overruled. You may answer. 

A. I do not remember. 

66 By Mr. O’Donoghue: 

Q. You remember making a call on December 12, 1948, to 
Baltimore, Maryland, Lafayette 1626? 

A. I don’t remember. I might have made it, I don’t re¬ 
member, though. 

Q. Do you know what Lafayette 1626 is? 

A. Yes, sir. 

Q. Whose phone is that? 

A. A fellow named G. Cohen owned some horses. 

Q. And what did you call him about on that occasion? 

Mr. Ehrlich: Objection, if the Court please. 

The Court: Overruled. 

Mr. Ehrlich: Wait a minute. I am objecting on the same 
ground that I am advising Mr. Miller now that he has a right 
to refuse to answer a question on the ground it may tend to 
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incriminate him, if he thinks the answer to it may incrimi¬ 
nate him. Of course Your Honor has to rule on it. 

The Court: Now, Mr. Miller, any questions propounded 
to you by the District Attorney which you believe might 
incriminate you, you may refuse to answer on the ground 
that it might incriminate you. If you say that then I will 
rule on whether you have to answer. 

The Witness: Yes, sir. 

The Court: Will you read the last question? 

(Pending question read.) 

67 A. I refuse to answer because it might incrimi¬ 
nate me. 

The Court: Very well; your refusal will be sustained. 

By Mr. 0 ’Donoghue: 

Q. Later that same evening, December 12, 1948, do you 
remember calling George M. Cohen at Lafayette 1626, which 
is 3314 Laighton Street, Baltimore, Maryland? 

Mr. Ehrlich: I give the same advice to the plaintiff with 
regard to the answer to that question. 

The Court: You may make the same claim if you wish to 
do so. You don’t have to do it. 

A. I refuse to answer it. 

The Court: On what ground? 

The Witness: Because I might incriminate myself. 

The Court: Your refusal will be sustained. 

By Mr. OT)onoghue: 

Q. Did you from your residence, using your telephone 
Warfield 5061, make a call for George M. Cohen, Lafayette 
1626, Baltimore, Maryland, at 7:15 p. m., on December 5. 
1948? 

Mr. Ehrlich: I give the same advice. 

A. I refuse to answer. 

The Court: On what ground ? 

The Witness: Because I think I will incriminate myself. 
The Court: Your refusal is sustained. 

By Mr. 0’Donoghue: 

68 Q. Is George M. Cohen a bookmaker? 

A. He is a laundryman; he is in the laundry 

business. 
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Q. Does he have any other business activities? 

A. He owns horses, that’s alL 

Q. Is he a bookmaker? 

A. No, sir. 

Q. On December 31,1948, did yon make a call from your 
home and using telephone Warfield 5061, to George M. 
Cohen, Lafayette 1626, Baltimore, Maryland? 

A. I refuse to answer because I might incriminate myself. 

The Court: Your refusal is sustained. 

By Mr. O’Donoghue: 

Q. On December 19, 1948, at 6:40 p. m., did you make a 
call from Warfield 5061 to George M. Cohen in Baltimore, 
Maryland, at the number Lafayette 1626? 

Mr. Ehrlich: I give the same advice to the witness. 

A. I refuse to answer; it might incriminate myself. 

The Court: You need not answer. 

By Mr. O’Donoghue: 

Q. On December 18,1948, at 8:14 p. m. did you make a call 
from Warfield 5061 to George M. Cohen in Baltimore, 
Lafayette 1626? 

Mr. Ehrlich: I give the same advice. 

A. I refuse to answer; I might incriminate myself. 

69 The Court: You need not answer. 

By Mr. O’Donoghue: 

Q. Did you on November 6, 1948, at 6:59 p. m. make a 
call from Warfield 5061 to Lafayette 1626, Baltimore, Mary¬ 
land, to George M. Cohen? 

Mr. Ehrlich: I give the same advice. 

A. I refuse to answer; I might incriminate myself. 

The Court: The refusal is sustained. 

By Mr. O’Donoghue: 

Q. Did you make calls to that same number from Union 
2423? 

A. I refuse to answer. 

The Court: On what ground? 
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The Witness: I might incriminate myself. 

The Court: Refusal sustained. 

By Mr. 0 ’Donoghue: 

Q. Did you ever make a call from 3801 Nicholson Street, 
Hyattsville, Maryland, to George M. Cohen? 

A. I refuse to answer; I might incriminate myself. 

The Court: You need not answer. 

By Mr. 0’Donoghue: 

Q. Do you know what 3801 Nicholson Street, Hyattsville, 
Maryland, is? 

A. I refuse to answer; I might incriminate myself. 

Q. Did you rent that place? 

70 A. I refuse to answer; I might incriminate myself. 

Q. Did you rent that place under the name of 
Jack Levy? 

A. I refuse to answer; I might incriminate myself. 

The Court: The refusal is sustained. 

By Mr. 0’Donoghue: 

Q. Did you have a ticker to report the horse races tied 
in with Statewide News Service installed at 3801 Nichol¬ 
son Street, Hyattsville, Maryland? 

A. I refuse to answer; I might incriminate myself. 

The Court: The refusal is sustained. 

By Mr. 0’Donoghue: 

Q. Did you in fact carry on a bookmaking business at 
that address. 

A. I refuse to answer; I might incriminate myself. 

The Court: Refusal sustained. 

By Mr. 0’Donoghue: 

Q. Do you know what the Century Athletic Club is in 
Baltimore, Maryland? 

A. I refuse to answer; I might incriminate myself. 

The Court: You need not answer. 

By Mr. 0 ’Donoghue: 

Q. Do you know where that is located? 
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A. I refuse to answer; I might incriminate myself. 

The Court: You need not answer. 

By Mr. O’Donoghue: 

71 Q. Do you know as a matter of fact that is a book¬ 
making establishment? 

A. I refuse to answer; I might incriminate myself. 

The Court: The refusal is sustained. 

By Mr. 0 ’Donoghue: 

Q. Did you not as a matter of fact either make bets or 
lay off bets by telephone from your residence or from 3801 
Nicholson Street, Hyattsville, Maryland, to the Century 
Athletic Club in Baltimore, Maryland? 

Mr. Ehrlich: You may answer about your home, Mr. 
Miller. 

By Mr. 0 ’Donoghue: 

Q. Did you lay off- 

A. From Warfield 50611 did not make a bet 
Q. From what number did you make it? 

A. I refuse to answer; I might incriminate myself. 

The Court: Your refusal will be sustained. 

By Mr. 0 ’Donoghue: 

Q. Do you know Robert London, of Baltimore ? 

A. I refuse to answer; I might incriminate myself. 

The Court: You need not answer. 

By Mr. 0 ’Donoghue: 

Q. Is Robert London known to you as a bookmaker? 

A. I refuse to answer; I might incriminate myself. 

The Court: The same ruling. 

By Mr. O’Donoghue: 

72 Q. Did you make a telephone call to him from your 
residence using your telephone Warfield 5061 to 

Robert London whose number was Forest 1467, Baltimore, 
Maryland, on September 23, 1948? 

A. I refuse to answer; I might incriminate myself. 
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The Court: The same ruling. 

By Mr. O’Donoghue: 

Q. Do you know Harold E. Bryant, in Baltimore, Mary¬ 
land? 

A. Who? 

Q. Harold E. Bryant? 

A. I do not. 

Q. Have you ever called the telephone number in Balti¬ 
more Madison 6285-W from your phone? 

A. I do not. 

Q. Did you as a matter of fact make a call from your 
residence using telephone Warfield 5061 to Madison 6285-W 
on September 18, 1948? 

A. I do not know. 

Q. You don’t deny that you made the call? 

A. I don’t deny making it; I don’t remember the number. 

Q. Do you know Nate Ganz, of New York? 

A. What is the name? 

Q. Nate Ganz. Do you know him? 

A. I know some Ganz. 

73 Q. Is it Nate? 

A. A fellow that was in the hospital, in Mayo’s 
Clinic, named Ganz. 

Q. Do you know Nate Ganz of New York? 

A. I don’t know what his first name is. 

Q. Does he live in New York? 

A. He lives somewhere in New York. 

Q. Do you know his telephone number in New York? 

A. I don’t remember. 

Q. Have you ever called him from your residence? 

A. Ido not remember. 

Q. Do you remember calling Melrose 5-8820 from your 
residence on October 4, 1948? 

A. I do not remember. 

Q. Do you remember whether that call appeared on your 
telephone bill? 

A. I couldn’t tell you that. 

Q. Did you have any occasion for the month of October 
to object to any charges placed on your telephone bill? 

A. I don’t remember. I never look at the bilL 

Q. Did you on September 17, 1948, make a call from 
your residence at Telephone Warfield 5061 to telephone 
Melrose 5-8820 in New York City listed in the name of 
Nate Ganz? 

A. I do not remember. 
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Q. Is Nate Ganz a gambler? 

74 A. I refuse to answer; I might incriminate my¬ 
self. 

The Court: The refusal is sustained. 

******* 

75 Mr. O’Donoghue: If the Court please, we might 
take up at this time the subject of the admissibility 

of the income tax returns. 

The Court: I read the provisions of the United States 
Code, Section 55, but that relates to certain rules and 
regulations. 

Mr. O’Donoghue: Pursuant to that certain rules and 
regulations have been made. 

The Court: Do you have them? 

Mr. O’Donoghue: Yes, Your Honor; they have been made 
and approved by the President 

The pertinent provision is Section 463D.4 of the regula¬ 
tions of the Bureau of Internal Revenue and it provides: 

“Use of returns in litigation. The return of an 
individual, partnership, corporation, or fiduciary, or 
a copy thereof, may be furnised to a United States 
Attorney for official use in proceedings before a United 
States Grand Jury or in litigation in any court, if the 
United States is interested in the result, or for use 
in preparation for such proceedings or litigation; 

or to an attorney of the Department of Justice, 
76 for like use, upon written request of the Attorney 
General, the Assistant to the Attorney General, 
or an Assistant Attorney General. If a return or copy 
is thus furnished, it shall be limited in use to the purpose 
for which it is furnished and is under no condition to 
be made public except to the extent that publicity 
necessarily results from such use. The original return 
will be furnished only in exceptional cases, and then 
only if it is made to appear that the ends of justice 
may otherwise be defeated. Neither the original nor 
a copy of a return desired for use in litigation in court 
will be furnished if the United States Government is 
not interested in the result, but this provision is not 
a limitation on the use of copies of returns by the 
persons entitled thereto.” 

That is on the question of furnishing. They have been 
furnished at the request of the United States Attorney for 
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pie District of Columbia, and they are being used in a case 
in which the United States is interested in the result, be¬ 
cause this action is against an officer of the United States 
in his official capacity as United States Attorney for the 
District of Columbia, 

Therefore we submit, Your Honor, that they may be used 
for purposes of cross-examination or examination of wit¬ 
nesses. 

Mr. Ehrlich: We stand on our objection, if the 
77 Court please, and say that that paper may not be 
used for this purpose. 

The Court: Objection overruled. 

Mr. Ehrlich: And we object for the further reason, as 
I heard some of the things that Mr. 0 ’Donoghue read, it 
said it was limited in its use for the purpose furnished. I 
have seen no indication for what purpose this paper was 
furnished to him. 

The Court: Same ruling. I think the purpose is implicit. 

• •••••• 


78 Q. Mr. Miller, do you know Arthur Siegel of 
Elizabeth, New Jersey? 

A. I don’t remember. 

Q. You don’t know whether you know him or not? 

A. What’s the full name? 

Q. Arthur Siegel, S-i-e-g-e-L 
A. How do you r spell the last name? 

Q. S-i-e-g-e-L 

A. I know a Siegel but I don’t know him by the first 
name of Arthur. 

Q. In Elizabeth, New Jersey? 

A. Yes, sir. 

Q. What is his occupation, do you know? 

A. He is a handicapper in the race game. 

Q. Is he a bookmaker? 

A. He is not. 

Q. Did you have occasion on November 26,1948, to make 
a telephone call to him? 

79 A. I made one call to him, yes, sir. 

Q. From your address? 

A. Warfield 5061. 

Q. Do you know Earl Huber, of Laurel, Maryland? 

A. Who? 

Q. Huber, H-u-b-e-r. 

A. I don’t remember that name. 

Q. You don’t know what his occupation is, I suppose? 
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Do you know the telephone number Laurel 174? 

A. I can’t remember that number. 

Q. Do you remember making a call from your home to 
that number on November 6, 1948? 

A. I don’t recall that. 

Q. Do you know Robert Zimmerman? 

A. Who? 

Q. Robert Zimmerman. 

A. No, sir. 

Q. Of Cloverly, Maryland? 

A. No* sir. 

Q. Did you make a call to him at Ashton 3114 on October 
13, 1948? 

Mr. Ehrlich: From what telephone? 

A. I didn’t hear that; I have got a bad left ear. 

By Mr. O’Donoghue: 

Q. From Warfield 5061. 

80 A. Called who? 

Q. Ashton 3114. 

A. I don’t ever recall calling Ashton. 

Q. Do you remember making a call from your home tele¬ 
phone on December 5, 1948, to Pittsburgh, Highland 5148? 
A. I don’t remember that call. 

Q. Do you deny having made it? 

A. I don’t deny anything. 

Q. Do you know Sam Bonderoff, of Baltimore, Maryland? 
A. What’s his name? 

Q. Bonderoff, B-o-n-d-e-r-o-f-f. 

A. I don’t know whether that is the name or not but 
this fellow I know whose first name is Sam is a clothier, 
in the clothes business in Baltimore. 

Q. Do you know what his address is? 

A. No, I don’t know. 

Q. Would it be 3812 Pall Mall Road, Baltimore? 

A. I couldn’t tell you that. 

Q. Do you know if he is a bookmaker? 

A. I don’t know that. 

Q. Do you remember whether you made a call from your 
home telephone to him at Forest 1547 on November 6, 
1948? 

A. No, sir, I don’t remember that. 

Q. Do you deny having made that call? 

A. I don’t deny anything; I don’t remember. 

Q. Have you made calls from Union 2423 to various 
addresses in Baltimore? 


81 
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Mr. Ehrlich: I object to that at least until I can give the 
plaintiff the advice that in my opinion he may stand on 
his constitutional rights on the ground that the answer to 
that may incriminate him. 

The Court: You have heard your counsel’s advice. 

A. I wish to take the advice that Mr. Ehrlich said. 

The Court: The what? 

The Witness: What Mr. Ehrlich said, it might incrimi¬ 
nate me. 

The Court: You mean you refuse to answer? 

The Witness: Refuse to answer. 

The Court: On the ground it might incriminate you? 

The Witness: Yes, sir. 

The Court: All right. 

By Mr. O’Donoghue: 

Q. Do you remember making calls from that address to 
Curtis 4991, Baltimore, Maryland? 

A. I refuse to answer; it might incriminate me. 

Mr. Ehrlich: That was from a Union number did you say? 

Mr. O’Donoghue: That’s right, Union 2423. 

The Court: You need not answer. 

By Mr. O’Donoghue: 

Q. Did you ever have occasion to call from Union 
82 2423 to Philadelphia, Lombardy 3-9512, on January 

1,1949, and December 19,1948? 

A.*! refuse to answer because it might incriminate my¬ 
self. 

The Court: The refusal is sustained. 

By Mr. O’Donoghue: 

Q. Did you have occasion to call Baltimore, Maryland, 
Belmont 2199 from Union 2423 on December 18, 1948? 

A. I don’t remember that. From what phone ? 

Q. Union 2423. 

A. I refuse to answer; it might incriminate me. 

The Court: You need not answer. 

By Mr. 0 ’Donoghue: 

Q. Did you make a call from Union 2423 at any time to 
Great Mills 276-J? 
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A. I refuse to answer that; it might incriminate myself. 

The Court: You need not answer. 

By Mr. O’Donoghue: 

Q. Did you make any calls to Milwaukee, Marquette 
8-7434 from Union 2423 on December 5, 1948, or December 
12,1948? 

A. I refuse to answer that; it might incriminate myself. 

The Court: The refusal is sustained. 

83 By Mr. O’Donoghue: 

Q. I take it you refuse to answer, on the ground it 
might incriminate you, any questions concerning calls that 
you may have made from Union 2423? 

A. Yes, sir, I refuse to answer; I might incriminate my¬ 
self. 

Q. The call you made to Mr. Siegel in Elizabeth, New 
Jersey, you say he was a handicapper? 

A. That’s what he is. 

Q. What information did you get from him? 

A. Well, he has selections on horses. Before I used to go 
to the races I used to ask him who he likes. 

Q. What information did you actually get from him on 
that occasion? 

A. He used to give me what they call the figures and that 
wo aid be numbers. 

Q. Do you know what use you made of that information 
you got on that occasion? 

A. Sir? 

Q. Do you know what use you made of that information 
which you got on that occasion? 

A. That would be my selection when I used to go to the 
races. 

Q. On November 26, 1948, what races might you have 
been going to? 

84 A. November 26? 

Q. November 26, 1948. 

A. I don’t know the dates of the races, but I think it might 
be Bowie. 

Q. Was a racing meet going on at Bowie in the latter 
part of November, 1948? 

A. I am not sure but I think it was; it went right up to 
Thanksgiving Day. What date did Thankgiving come on? 
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Q. Did you formerly have a telephone at 2480 14th Street, 
Northwest, Apartment 717? 

A. 717? 

Mr. Ehrlich. What was that address? 

Mr. 0 ’Donoghue: 2480 14th Street. 

A. No, sir. 

By Mr. 0 ’Donoghue: 

Q. WTiat street was that on? Is that a mistake? Should 
it be 16th Street? 

A. I don’t know; you have the address, don’t you? 

Mr. 0’Donoghue: May he be instructed to answer the 
question, Your Honor? 

The Court: He said he didn’t know. 

By Mr. 0 ’Donoghue: 

Q. WTiere did you live from November 14,1945, to Septem¬ 
ber 5,1947? 

A. September 5? I think that was at Dorchester 

House. 

85 Q. Is that 2480 16th Street? 

A. I don’t know the exact address. 

Q. WTien you applied for telephone service at that ad¬ 
dress do you know what references you gave? 

Mr. Ehrlich: Objection, if the Court please. I don’t think 
it makes any difference. This is for some telephone at some 
place he lived before he moved to the place where the 
present telephone is located. 

The Court: I will sustain the objection on the ground I 
am not certain that the witness understands the question. 

Do you refer to the Dorchester House? He said he lived 
at the Dorchester House. 

Mr. 0’Donoghue: Yes, Your Honor. 

The Court: If you will amend your question then I will 
rule on it. 

Mr. 0’Donoghue: I understand, Your Honor. 

By Mr. 0’Donoghue: 

Q. Do you remember what references you gave when you 
applied for the installation of a telephone at your apart¬ 
ment in the Dorchester House? 

A. No, sir, I do not. 

Q. Do you remember that you gave as one reference 
William Lewis? 
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A. I do not. 

Q. Do you know who William Lewis is ? 

86 A. I know of him, yes, sir. 

Q. Who is he? What do you know of him? 

A. He is a finance company on 7th Street. 

Mr. Ehrlich: If the Court please, I don’t think it is com¬ 
petent, relevant or material to the issue in this case. 

The Court: Overruled. 

By Mr. O’Donoghue: 

Q. Is he ordinarily known as Snags Lewis? 

A. I know his wife very well; that’s how I know him. 

The Court: That is not responsive. 

The Witness: Sir? 

The Court: Respond to the District Attorney’s question. 
He asked you if he is known as Snags Lewis. 

The Witness: From what I see in the paper, yes, sir. 

By Mr. O’Donoghue: 

Q. What was your occupation at that time ? 

A. Following the races. 

Q. You were not a salesman at the loan office of Harry 
Berman at that time, were you? 

A. Who? 

Q. At the loan office of Harry Berman; you were not a 
salesman for him at that time, were you? 

A. I couldn’t say that, I might have was and might have 
wasn’t. 

Q. Did you have a telephone at 317 Gallatin Street 

87 between November 8, 1943, and February 16, 1948? 

A. I don’t remember that. 

Q. Did you ever live there? 

A. I haven’t been at home for I don’t know how many 
years. 

Q. Was the telephone in your name? 

A. I don’t know that. 

Q. Do you know whether the telephone there was ever 
disconnected? 

A. My phone? 

Q. The telephone that was in your name at 317 Gallatin. 
A. I don’t know that there was ever a phone in my name. 
Q. Do you know whether there is one there now? 

A. I do not. 

Q. Do you know who lives there? 

A. Mother and Father. 
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Q. Do you know that it was disconnected as a result of 
a raid by police on February 16,1948? 

Mr. Ehrlich: Just a minute. I object to that, if the Court 
please. I don’t see what that has to do with this case. 

The Court: Overruled. You may answer. 

Mr. Ehrlich: If you know. 

A. I was in Florida. I do not know anything; I was in 
Florida at the time, if anything did happen. 

By Mr. O’Donoghue: 

88 Q. Did you hear anything about it, about its being 
disconnected? 

A. I heard about it in Florida. 

Q. You heard about it in Florida? What did you hear? 
A. I refuse to answer; I might incriminate myself. 

The Court: You need not answer. 

By Mr. O’Donoghue: 

Q. Does this photostatic copy represent your income 
tax return for the year 1948? Will you examine it, please? 
A. I couldn’t tell you. 

Q. Is that your signature? 
jL What is on there, yes, sir. 

Q. That is your signature? 

A. That is what is on there, yes, sir. 

Q. You signed that return? 

A. If it is on there I signed it. 

Q. Did you make out this return? 

A. I guess I did if it is on there. 

Q. Did Mr. Sadur make out the return for you? 

A. Yes, sir. 

Q. I beg your pardon? 

A. Sir? 

Q. I didn’t get your answer. 

A. You asked me did Mr. Sadur and I said yes, sir. 

Q. On this return you reported your occupation 

89 as a broker, did you not? 

A. I think I did. 

Q. What did you mean by that? 

A. I don’t know what you mean; all I put on there I 
follow the races and I thought that that would be sufficient. 
Q. Is a broker following the races? 

A. Well, it is just like commissions, yes, sir. 

Q. Beg pardon? 
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A. That’s what I thought, yes, sir. 

Q. Under the heading of No. 2, where it said, “ Enter 
your total wages, salaries, bonuses, commissions, and other 
compensation received in 1948, before payroll deductions 
for taxes, dues, insurance, bonds, etc. Members of Armed 
Forces or persons claiming traveling or reimbursed ex¬ 
penses, see Instruction 2,” you have the item of “Commis¬ 
sions.” 

What is meant by commissions? 

A. I refuse to answer; I might incriminate myself. 

Mr. Ehrlich: If Your Honor please, I still fail to see 
what the plaintiff’s income tax return has to do with this 
telephone Warfield 5061, and I am sincere about that. I 
don’t know and I haven’t any idea what the attorneys for 
the defendant Fay are trying to prove. Are they trying to 
prove that the man did not tell the truth? Are they trying 
to prove that in some manner the telephone Warfield 5061 
is on there? I don’t know and I don’t think Your 
90 Honor knows what they are trying to prove. 

The Court: I think it is relevant in this case. The 
objection is overruled. If he refuses to answer on the 
ground it might incriminate him, which I think he said, 
I will sustain the refusal. 

The Witness: Yes, sir, I refuse to answer on the ground 
I might incriminate myself. 

By Mr. O’Donoghue: 

Q. You have the amount of your income from commis¬ 
sions as $8,918.78. WTiat is the basis of your computation 
of that amount? 

A. I refuse to answer on the ground I might incriminate 
myself. 

The Court: You need not answer. 

Mr. O’Donoghue: 

Q. You list among your dependents here Ida Miller, 
mother; Isaac Miller, father, and under the heading “Ad¬ 
dress if different from yours,” there are blanks. 

Mr. Ehrlich: I give you the same advice. 

A. I refuse to answer; I don’t want to incriminate myself. 

The Court: I don’t think the question has been pro¬ 
pounded yet. 

Mr. O’Donoghue: The witness is very quick in objecting. 
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The Court: He was following the advice of his counsel. 

91 By Mr. O’Donoghue: 

Q. Is their address the same as yours ? 

Mr. Ehrlich: You may refuse to answer. 

A. I refuse to answer; I don’t want to incriminate myself. 

By Mr. O ’Donoghue: 

Q. Did you take any deductions for expenses for the 
cost of doing business in your income tax return? 

A. I refuse to answer; I don’t want to incriminate myself. 
Q. Did you deduct the cost of this business telephone 
at address 4-923 LaSalle Road, Northwest, as a business 
deduction? 

Mr. Ehrlich: The same advice. 

A. I refuse to answer; I might incriminate myself. 

By Mr. 0’Donoghue: 

Q. What information did you supply Mr. Sadur as a 
basis for making up this income tax return? 

A. I refuse to answer: I don’t want to incriminate myself. 
Q. Did you in fact supply him with any information? 

Mr. Ehrlich: The same advice. 

A. I refuse to answer; I don’t want to incriminate myself. 

Mr. Ehrlich: My advice to you is you don’t have 

92 to answer any question on the income tax return on 
the ground it might incriminate you. 

By Mr. 0’Donoghue: 

Q. I show you a copy of what purports to be a certified 
copy, photostatic copy, of your income tax return for 1947, 
and ask you if that is your signature? 

Mr. Ehrlich: My advice to you is that you can refuse to 
answer. 

A. I refuse to answer any of it. I don’t want to incrimi¬ 
nate myself. 

By Mr. 0’Donoghue: 

Q. WTiat occupation did you report in 1947 on this income 
tax return? 
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Mr. Ehrlich: My advice is the same. Yon may refuse to 
answer. 

A. I refuse to answer; I don’t want to incriminate myself. 

By Mr. 0 ’Donoghue: 

Q. Isn’t it a fact you left the blank in which occupation 
should be filled, you left that in blank on your return? 

A. I refuse to answer; I don’t want to incriminate myself. 

Q. What was the meaning in this return, do you know, of 
the source of income entitled ‘‘Commissions?” 

A. I refuse to answer; I don’t want to incriminate 

93 myself. 

Q. Was the $6,800 which you reported as your 
total income entirely derived from your gambling activities? 

A. I refuse to answer; I don’t want to incriminate myself. 

Q. Did Mr. Sadur make out your income tax return? 

A. I refuse to answer; I don’t want to incriminate myself. 

Mr. Ehrlich: May I make an observation? Here are three 
or four, I suppose, certified copies of returns for some years 
and I suppose he is going to ask many, many questions 
about them and I suppose the accused—I mean the plain¬ 
tiff— 

The Court: I am more optimistic than you. 

Mr. Ehrlich: Sir? 

The Court: I am more optimistic than you. 

Mr. Ehrlich: I notice he just picked up a third one there. 

The Court: Well, we will see. 

By Mr. O’Donoghue: 

Q. In short, you refuse to answer any questions what¬ 
ever about any income tax return you have ever made? 

A. I refuse to answer, yes, sir; I don’t want to incrimi¬ 
nate myself. 

Mr. O’Donoghue: I have no further questions. 

The Court: Any cross-examination? 

94 Mr. Ehrlich: Yes, sir. 

Cross-examination. 

By Mr. Ehrlich: 

Q. Mr. Miller, I show you what purports to be Plaintiff’s 
Exhibit No. 1 and ask you whether or not you received 
that in the mail? 

A. Yes, sir. 
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Q. And that is the letter from The Chesapeake and Poto¬ 
mac Telephone Company notifying you that your phone 
would be disconnected and discontinued on April 5, 1949, 
because they had been advised by the United States At¬ 
torney for the District of Columbia that his “office is in 
possession of competent evidence that Warfield 5061, fur¬ 
nished you at 4923 LaSalle Road, is being used to aid and 
abet in the violation of statutes prohibiting gambling in 
the District of Columbia.” 

Did you ever use Warfield 5061 to aid and abet- 

A. (Interposing) No, sir. 

Q. (Continuing) —in the violation of statutes prohibit¬ 
ing gambling in the District of Columbia? 

A. No, sir. 

Q. To your knowledge did anyone use it? 

A. No, sir. 

Q. You heard Mr. O’Donoghue ask you a great many 
questions regarding long distance calls made on Warfield 
5061. Did you, or to your knowledge did anyone 

95 else, use that number on any of those long distance 
calls, if they were made, to violate the statutes pro¬ 
hibiting gambling in the District of Columbia or any place 
else ? 

Mr. O’Donoghue: I object to that, Your Honor. 

A. To my knowledge, no, sir. 

The Court: Overruled. 

By Mr. Ehrlich: 

Q. Your answer is no? 

A. No, sir. 

96 Q. Mr. Miller, did you go to Florida at the begin¬ 
ning of 1949? 

A. Yes, sir. 

Q. Do you remember just when it was you went to 
Florida? 

A. I couldn’t tell you the exact date but it was between 
the 5th and 15th of January. 

Q. When did you return? 

A. March 24; it was on Saturday night, I think it was 
the 24th of March. 

Q. What track is open down there in January, February 
and March? 
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A. Tropical started and then they went to Hialeah, and 
then to Gulfstream. 

Q. Did you attend the meets at Tropical, Hialeah and 
Gulfstream race tracks? 

A. I was there practically every day. 

Q. In 1948 do you know what tracks were operat- 

97 ing in the State of Maryland. 

A. In 1948? 

Q. Yes, the latter part of 1948. 

A. Laurel in October and then they go to Bowie and 
then they go to Charles Town and that ends up around 
January 1. 

Q. Did you attend those race meetings at Laurel, Bowie 
and Charles Town in the latter part of 1948? 

A. Yes, sir. 

Q. Do you remember when the horses operated at Havre 
de Grace in 1948? 

A. 1948? 

Q. Yes. 

A. I don’t know the exact dates because they all come 
together. 

Q. Isn’t it a fact that Havre de Grace has its fall meet¬ 
ing sometime in September? 

A. Well, when they leave Pimlico it is Havre de Grace 
and they go back and forth there and have short seasons. 

Q. Those race tracks that you attended in Maryland, 
did you go just about every day? 

A. Every day. I hurt my leg one day and it was just 
a couple of days I missed when I hurt my leg. 

Q. And you went there for the purpose of trying to win 
money on horses, is that correct? 

A. That is correct. 

98 Q. And as far as you know the operation of and 
the attendance at those race tracks, in the State of 

Maryland and in the State of Florida, are legal enterprises, 
aren’t they? 

A. Yes, sir. 

Q. You continue to live with your wife and two children 
at this address on LaSalle Street? 

A. Yes, sir. 

Q. How old are your children? 

A. One of them will be 3 months Old May 24 and the 
other is 15 years old—not 3 months, 3 years old. 

Q. And is the 15-year old child the one you told the 
Court continually used the telephone? 

A. Yes, sir; goes to Hyattsville High School. 

Q. What is the nearest public telephone to these premises 
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in which you and your wife and children live! 

A. In the daytime or nighttime! 

Q. In the daytime. 

A. Well, that would be about a half mile, I guess. 

Q. And the nearest one at night! 

A. I guess from two to three miles; it might be over 
three miles. 

Q. And this telephone Warfield 5061 is used by you, your 
wife and family for legal purposes! 

A. Yes, sir. 

Q. Did you ever accept a bet on that telephone! 
99 A. No, sir. 

Mr. Ehrlich: That is all. 

• •••••• 

114 Opinion and Ruling of the Court 

The Court (Pine, J.): Well, gentlemen, I appreciate the 
assistance you have given me in this matter in your sum¬ 
mations, and I am now ready to rule. 

In the first place it should be recognized that this is not 
a trial of Nathan Miller for violating gambling statutes 
of the District of Columbia, or gambling statutes of Mary¬ 
land, or for income tax violations. The penalty for those 
violations is not the removal of a telephone, and the method 
of determining the guilt or innocence is not the method 
followed in this proceeding. This is a hearing to deter¬ 
mine whether or not there was legal justification for the 
threatened removal of the telephone service of the plain¬ 
tiff, at his home in Maryland. 

Now the District Attorney, according to the complaint 
and the evidence, advised the defendant Telephone Com¬ 
pany that the telephone Warfield 5061 furnished the plain¬ 
tiff at 4923 LaSalle Road, Avondale, Maryland, is being 
used to aid and abet in the violation of statutes prohibiting 
gambling in the District of Columbia, and he requested the 
Telephone Company to disconnect the telephone equipment 
and to discontinue the telephone service. The Telephone 
Company notified the plaintiff that in compliance with this 
request the telephone would be discontinued and his serv¬ 
ice discontinued on April 5, 1949, and thereupon this suit 
ensued. 

Now the Telephone Company is a public utility, 

115 and it is compelled to furnish its service to every 
member of the public who pays the established 
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charges, complies with its reasonable regulations, and does 
not use the service to violate the law. The factual ques¬ 
tion before me then is whether or not the District Attorney 
had competent evidence in his possession that the use of 
this telephone, located at this address in Maryland, was 
being used to aid and abet in the violation of statutes pro¬ 
hibiting gambling in the District of Columbia—and I under¬ 
score “District of Columbia.” 

Now the evidence shows that the plaintiff has no conven¬ 
tional employment. He has testified that he makes his 
livelihood by following the races, by which I assume he 
means that he places bets on horse races that win; and, in¬ 
credible as it seems, he testified that he makes six or eight 
thousand dollars a year net in the pursuit of that occupa¬ 
tion. 

He also said that he supplemented his income occa¬ 
sionally by selling used cars. 

There has been evidence that he consorts with gamblers. 
Of course that would be consistent with the occupation 
which he professes. 

There is evidence that this telephone in question has been 
used from time to time to call up known gambling estab¬ 
lishments, and that could be consistent with his profession. 
But there is no evidence that the telephone was ever used 
either to call the District of Columbia or to receive a call 
from the District of Columbia in the pursuit of his 
116 professed business. 

It is true that the house of his mother and father 
was raided for gambling last year; it is true that his in¬ 
come tax returns are misleading and evasive; it is true that 
he frequently resorted to the Constitution to avoid answer¬ 
ing questions which were relevant, but that was his right; 
and as I evaluate this evidence I can find none, with all 
inferences reasonably deducible from it, upon which I can 
come to the conclusion that there was competent evidence 
available to the District Attorney, or in possession of the 
District Attorney, that this telephone in Maryland was 
being used in violation of the laws prohibiting gambling in 
the District of Columbia, and that is all that there is in¬ 
volved in this case. 

There being no factual support for the District Attor¬ 
ney’s request, there is no legal justification for the Tele¬ 
phone Company’s compliance with the request, and there¬ 
fore temporary injunctions will be issued against the Tele¬ 
phone Company restraining it from removing the service 
pursuant to the request of the District Attorney, and re- 
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straining the District Attorney from requesting or demand¬ 
ing that the Telephone Company remove the service pur¬ 
suant to this particular request. 

But there has been evidence of activities in Maryland 
which has been brought to the attention of the Telephone 
Company in this proceeding—they can’t close their eyes to 
that—and the injunction will not forbid the Telephone 
Company from taking such action as it is advised, 
117 after scrutiny and consideration of this testimony, 
in respect to that telephone in Maryland. 

You may prepare findings of fact and conclusions of law. 

(Thereupon, at 11:18 o’clock a. m., the hearing was con¬ 
cluded.) 


119 The above-entitled action came on for further hear¬ 
ing on the findings of fact and conclusions of law 
at 10 o’clock a. m., before the Honorable David A. Pine, 
United States Judge. 

• •••••• 


121 The Court: I had a chance to go over the findings 
of fact in a cursory way and also the order in a cur¬ 
sory way, and neither the order nor the findings are satis¬ 
factory to me. 

The order is much wider than my oral opinion provided— 
you have a transcript of that—and some of the conclusions 
of law are actually findings of fact. There are some find¬ 
ings which are unnecessary and some which I think are in¬ 
accurate. 




122 The Court: Well, so far as the order granting a 
preliminary injunction is concerned it is defective: 


(3) It restrains and enjoins the Telephone Company and 
the District Attorney from removing the equipment. That 
I did not say. I said, “from removing on account of and 
pursuant to this letter.” 

(4) The finding of fact that the plaintiff has always com¬ 
plied with his obligations to the defendant is a finding that 
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I shall not make. It is beyond the requirement of this case, 
and I have the view that it is not even accurate. 

Mr. Ehrlich: If the Court please, he did testify to that. 

The Court: Yes, but there was other evidence which I 
called to the attention of the Telephone Company at the 
time. 




123 The Court: This covers part of my objection. 

This doesn’t give the reason. The reason of course 
is that irreparable injury will be done the plaintiff unless 
the injunction is granted. 

Do you gentlemen wish to prepare others in accordance 
with my oral ruling and the suggestions I have made this 
morning? These I shall not sign. Do you care to do that? 

Mr. Ehrlich: If Your Honor please I didn’t want to in¬ 
clude that which wasn’t covered by Your Honor’s ruling, 
but I do feel- 

The Court: Now listen, Mr. Ehrlich: I said, and I have 
the transcript, which you also have: 

“There being no factual support for the District At¬ 
torney’s request, there is no legal justification for the 
Telephone Company’s compliance with the request, and 
therefore temporary injunctions will be issued against 
the Telephone Company restraining it from remov¬ 
ing the service pursuant to the request of the 
124 District Attorney, and restraining the District 
Attorney from requesting or demanding that the 
Telephone Company remove the service pursuant to 
this particular request.” 

And then to make sure, I added that certain activities in 
Maryland had been brought to the attention of the Tele¬ 
phone Company by the Court. I said it did not forbid the 
Company from taking such action as it is advised, after 
scrutiny and consideration of this testimony, in respect to 
that telephone. 

Mr. Ehrlich: Yes, sir; I think the order ought to be 
drawn and state- 

The Court: The order doesn’t give the reason. The rule 
requires that I called attention throughout the hearing 
that this was a very narrow issue that I had before me and 
I would not go beyond it. 

Rule 65 (d) provides: 
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“Every order granting an injunction and every re¬ 
straining order shall set forth the reasons for its issu¬ 
ance; shall be specific in terms; shall describe in rea¬ 
sonable detail, and not by reference to the complaint 
or other document, the act or acts sought to be re¬ 
strained.’ ’ 

Now, that is the law. 

• •••••• 

125 The Court: And then I want the findings of fact. 

I think paragraph 2 should be eliminated. I think 
paragraph 5 of the findings of fact should be eliminated. I 
think number 3 of the conclusions of law is a finding of fact 
and is not proper in the conclusions. 

Mr. Ehrlich: Did Your Honor say number 3 ? 

The Court: Conclusions 3 and 4 are findings of fact. 

And then conclusion 6 should be something like this: 

“There being no factual basis for the letter of the 
District Attorney, there is no legal justification,” 

and so forth, and then it should be limited to the particular 
request dated whatever it is in March last. 

Then finding number 7 should be limited as the order is 
limited. And there should be a finding of fact following 
paragraph 6 that irreparable injury will be done if the 
telephone is removed. 

• •••••• 


127 The Court: I think the easiest way is simply to get 
the order that the Telephone Company will not re¬ 
move that telephone pursuant to this particular request. 

• •••••• 

138 Filed Apr. 1,1949, Harry M. Hull, Clerk 

United States District Court for the District of 

Columbia 

Civil Action No. 1324- ’49 

Nathan Miller, 4923 LaSalle Road, Avondale, Maryland, 

Plaintiff, 

vs. 

The Chesapeake and Potomac Telephone Company of 
Baltimore City, 725 13th St., N. W., Washington, 
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D. C. and G. Morris Fay, Acting as United States Attor¬ 
ney in and for the District of Columbia, District Court 

Building, Washington, D. C., Defendants 

Complaint for Injunction and for Other Equitable 

Relief 

1. The jurisdiction of this Court is derived under author¬ 
ity of Section 11-306, D. C. Code, 1940 edition. 

2. The plaintiff is a citizen of the United States, a resi¬ 
dent of the state of Maryland and brings this suit in his 
own right, as will more fully hereinafter appear. The de¬ 
fendant, The Chesapeake and Potomac Telephone Company 
of Baltimore City, is a foreign corporation, doing business 
in the District of Columbia through Robert V. Russell, its 
Secretary, general agent, servant and employee, at 725— 
13th Street, N. W., Washington, D. C. The defendant, G. 
Morris Fay is sued as the United States Attorney in and 
for the District of Columbia. 

3. The defendant The Chesapeake and Potomac Tele¬ 
phone Company of Baltimore City has been furnishing 

plaintiff telephone communication service since Au- 
139 gust, 1947, at the plaintiff’s home, installed a tele¬ 
phone instrument and gave him the number Warfield 
5061, which are in the home of plaintiff, at 4923 LaSalle 
Road, Avondale, Maryland. 

4. The plaintiff has always complied with his obligations 
to the telephone company and has always duly performed 
all the conditions required by his contract with the telephone 
company to be performed on his part, involving the use of 
the telephone instrument and the telephone communication 
service furnished by them to him at the above mentioned 
address and known as Warfield 5061. 

5. That on or about March 29, 1949, plaintiff received 
a letter from the defendant Telephone Company, a copy of 
which is attached hereto and prayed to be read as part 
hereof, the pertinent portions of which are as follows : 

“We have been advised by the United States At¬ 
torney for the District of Columbia that his office is in 
possession of competent evidence that the following 
telephone, Warfield 5061, furnished you at 4923 La¬ 
Salle Road, Avondale, Maryland is being used to aid 
and abet in the violation of statutes prohibiting gam¬ 
bling in the District of Columbia and he has requested 
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our Company to disconnect this telephone equipment 
and discontinue such telephone service. 

“In compliance with this request, you are hereby 
notified that the above-mentioned telephone will be 
disconnected and such telephone service discontinued at 
11 a. m. on Tuesday, April 5,1949.” 

That thereafter he spoke to the manager of the defendant 
Telephone Company and was informed that his telephone 
service would be discontinued at 11 a. m. on Tuesday, April 
5, 1949, unless the United States Attorney for the District 
of Columbia gave acceptable notification to the defend¬ 
ant Telephone Company that the United States Attorney 
did not oppose the continuance of his telephone service. 

6. The plaintiff denies that the telephone Warfield 5061, 
furnished him at 4923 LaSalle Road, Avondale, Maryland, 

is being used to aid and abet in the violation of stat- 
140 utes prohibiting gambling in the District of Columbia. 

He further denies that he has permitted the telephone 
to be used for that purpose. He further denies that it will 
be used for the purpose stated in the letter of the United 
States Attorney hereinbefore quoted. He further denies 
that the telephone has or will be used in the furtherance of 
any illegal enterprise or for an unlawful purpose. 

7. The plaintiff is married, has two children, ages three 
(3) years and fifteen (15) years respectively. His wife and 
children reside with him at 4923 LaSalle Road, Avondale, 
Maryland, in which the telephone service hereinbefore re¬ 
ferred to, is located. The nearest public telephone to his 
home is more than one-half mile during the day, and ap¬ 
proximately four (4) miles during the night. 

8. The telephone service hereinbefore referred to is 
needed by the plaintiff in his business, social activities, and 
for many other reasons including protection for himself, his 
wife, and children. 

9. He denies that the United States Attorney for the Dis¬ 
trict of Columbia is in possession of competent evidence that 
the telephone Warfield 5061 furnished plaintiff at 4923 
LaSalle Road, Avondale, Maryland, is being used to aid 
and abet in the violation of statutes prohibiting gambling 
in the District of Columbia. 

10. The United States Attorney for the District of Colum¬ 
bia refuses and continues to refuse to give his consent to 
the Chesapeake and Potomac Telephone Company of Balti- 
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more City to continue the telephone service in the plaintiffs 
home after 11 a. m. on April 5,1949. 

11. Because of the prospective discontinuance of the 
telephone service of plaintiff, he and his family have, and 
will suffer great inconvenience, mental pain, anguish, and 
immediate and irreparable injury and damage. 

141 Wherefore, the premises considered, the plaintiff 
prays: 

1. That the Court issue a Temporary Restraining Order, 
Preliminary and Permanent Injunction, restraining and 
enjoining the defendant, The Chesapeake and Potomac Tele¬ 
phone Company of Baltimore City, and its agents, servants, 
and employees from disconnecting his telephone equipment 
and discontinuing his telephone service known as Warfield 
5061 and situated in 4923 LaSalle Road, Avondale, Mary¬ 
land. 


2. That the Court issue a Temporary Restraining Order, 
Preliminary and Permanent Injunction, restraining and en¬ 
joining G. Morris Fay from advising, coercing, or in any 
manner aiding or assisting the defendant Telephone Com¬ 
pany from disconnecting his telephone equipment and dis¬ 
continuing his telephone service known as Warfield 5061 and 
situated in 4923 LaSalle Road, Avondale, Maryland. 


3. And for such other and further relief as to the Court 
may seem just and proper. 

Nathan Miller. 


Myron G. Ehrlich, 

Joseph Sitnick, 

Attorneys for Plaintiff, 

416 Fifth Street, N. W., 

Washington, D. C. 

On oath I depose and say that I verily believe the facts in 
the foregoing Complaint to be true. 

Nathan Miller. 

Subscribed and sworn to before me this 1st day of April, 
1949. 

Jacob Gordon, 
Notary Public, D. C. 
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142 Filed April 1, 1949. Harry M. Hull, Clerk 

Copy 

The Chesapeake and Potomac Telephone Company op 

Baltimore City 

Hyattsville, Md. 

Telephone WArfield 9900 

William F. Wolfe, Manager. 

March 29, 1949. 

Mr. Nathan Miller, 

4923 LaSalle Road, 

Avondale, Maryland. 

Dear Mr. Miller: 

We have been advised by the United States Attorney for 
the District of Columbia that his office is in possession of 
competent evidence that the following telephone Warfield 
5061, furnished you at 4923 LaSalle Road, Avondale, Mary¬ 
land is being used to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia and he has 
requested our Company to disconnect this telephone equip¬ 
ment and discontinue such telephone service. 

In compliance with this request, you are hereby notified 
that the above-mentioned telephone will be disconnected and 
such telephone service discontinued at 11 a.m. on Tuesday, 
April 5, 1949. 

Tours very truly, 

(S.) W. F. Wolfe, 

Manager . 

143 Filed Apr. 1,1949. Harry M. Hull, Clerk 

Motion for Preliminary Injunction 

Plaintiff, Nathan Miller, moves the Court for a Prelimi¬ 
nary Injunction in the above entitled cause, enjoining the 
defendant Chesapeake and Potomac Telephone Company 
of Baltimore City, a corporation, its agents, servants and 
employees from disconnecting telephone equipment and dis¬ 
continuing his telephone service known as Warfield 5061 
and located at 4923 LaSalle Road, Avondale, Maryland, and 
also enjoining the defendant G. Morris Fay as United States 
Attorney from advising, coercing, or in any manner aiding 
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or assisting the defendant Telephone Company from dis¬ 
connecting the said telephone equipment and discontinuing 
the said telephone service, pending the final hearing and 
determination of this cause. The grounds in support of this 
motion are as follows: 

1. Unless restrained the defendant Telephone Company 
will on April 5, 1949, disconnect the said telephone equip¬ 
ment and discontinue the said telephone service. 

2. Immediate and irreparable injury, loss and damage 
will result to plaintiff by reason of such threatened action 
by defendant as more particularly set forth in the verified 
complaint filed herein. 

144 3. If the defendants carry out such threatened ac¬ 

tion any judgment which this Court may later render 
on final determination of this cause will be ineffective. 

4. If this Preliminary Injunction be granted the injury, 
if any, to the defendants herein if final judgment be in their 
favor will be inconsiderable, and will be adequately indem¬ 
nified by bond. 


150 Filed Apr. 25, 1949. Harry M. Hull, Clerk 

Answer of Defendant, the Chesapeake and Potomac 
Telephone Company of Baltimore City 

First Defense 

The Complaint fails to state a cause of action upon which 
relief may be granted against this defendant. 

Second Defense 

This defendant admits that.it is a foreign corporation 
doing business in the District of Columbia; that it furnishes 
the plaintiff telephone service at the premises and under 
the number referred to in the Complaint; and that plaintiff 
recently received the letter described in said Complaint. 

This defendant denies or is without knowledge or infor¬ 
mation sufficient to form a belief as to the remaining allega¬ 
tions of fact contained in the Complaint. 

Third Defense 

The telephone service furnished to the plaintiff is subject 
to the following regulation approved by the Public Service 
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Commission of Maryland, pursuant to which, under the cir¬ 
cumstances of this case, this defendant is authorized to dis¬ 
continue service: 

151 “Use of Service for Unlawful Purposes —The 
service is furnished subject to the condition that 
it will not be used for an unlawful purpose. Service 
will not be furnished if any law enforcement agency, 
acting within its jurisdiction, advises that such service 
is being used or will be used in violation of law, or if the 
Telephone Company receives other evidence that such 
service is being or will be so used.” 

Fourth Defense * 

This defendant has reasonable cause to believe that the 
telephone service furnished the plaintiff is being used or 
will be used for an unlawful purpose. 

Fifth Defense 

The telephone service furnished to plaintiff is being used 
or will be used in connection with or in promotion of illegal 
activities. 


• ••*••• 


152 Filed Apr. 27, 1949. Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause came on to be heard on plaintiff’s motion for 
Preliminary Injunction, and the Court having considered 
the verified complaint of plaintiff, the evidence adduced in 
open Court by the parties, and being fully advised in the 
premises, hereby makes the following findings of fact and 
conclusions of law: 


Findings of Fact 
I 

That the defendant, The Chesapeake and Potomac Tele¬ 
phone Company of Baltimore City, a public utility, is and 
since August 1947 has been furnishing plaintiff telephone 
communication service at the plaintiff’s home, 4923 LaSalle 
Road, Avondale, Maryland, and installed a telephone instru¬ 
ment therein and gave him the number WArfield 5061. 
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II 

That the plaintiff has always paid the bills and charges 
for the telephone communication service furnished him by 
the defendant Telephone Company for WArfield 5061. 

153 in 

That on or about March 25,1949, the defendant Telephone 
Company received a letter from the defendant G. Morris 
Fay, the pertinent portions of which are as follows: 

“This office is in possession of competent evidence 
that the following telephone number WArfield 5061, 
located at 4923 LaSalle Road, Avondale, Maryland, is 
being used to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia. I, 
therefore, request that this telephone equipment be dis¬ 
connected and that such telephone service be discontin¬ 
ued. ’ * 


IV 

That on or about March 29,1949, plaintiff received a letter 
from the defendant Telephone Company, the pertinent por¬ 
tions of which are as follows: 

“We have been advised by the United States Attor¬ 
ney for the District of Columbia that his office is in 
possession of competent evidence that the following tele¬ 
phone, Warfield 5061, furnished you at 4923 LaSalle 
Road, Avondale, Maryland, is being used to aid and abet 
in the violation of statutes prohibiting gambling in the 
District of Columbia and he has requested our Com¬ 
pany to disconnect this telephone equipment and dis¬ 
continue such telephone service. 

“In compliance with this request, you are hereby 
notified that the above-mentioned telephone will be dis¬ 
connected and such telephone service discontinued at 
11 a.m. on Tuesday, April 5,1949.” 

That .the defendant Telephone Company threatened and in¬ 
tended to disconnect the telephone and discontinue the tele¬ 
phone service on telephone number Warfield 5061, furnished 
to plaintiff at 4923 LaSalle Road, Avondale, Maryland, un¬ 
less the defendant G. Morris Fay withdrew his request for 
the discontinuance of such service. That the defendant G. 
Morris Fay has refused and continues to refuse to withdraw 
his request to the defendant Telephone Company for dis- 
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continuance of the telephone service furnished plaintiff on 
Warfield 5061, at 4923 LaSalle Road, Avondale, Maryland. 

Y 

That the defendant G. Morris Fay, the United States At¬ 
torney in and for the District of Columbia, did not have com¬ 
petent evidence that the telephone Warfield 5061, 
154 furnished plaintiff at 4923 LaSalle Road, Avondale, 
Maryland, was being used to aid and abet in the vio¬ 
lation of statutes prohibiting gambling in the District of Co¬ 
lumbia. 


VI 

That in the light of these findings the defendant Telephone 
Company did not have reasonable grounds or probable cause 
to believe that the telephone Warfield 5061 was being used 
to aid and abet in the violation of statutes prohibiting gamb¬ 
ling in the District of Columbia. 

vn 

The plaintiff is married, has two children, ages three (3) 
years and fifteen (15) years respectively. His wife and 
children reside with him at 4923 LaSalle Road, Avondale, 
Maryland, in which the telephone service hereinbefore re¬ 
ferred to is located. The nearest public telephone to his 
home is more than one-half ( V *) mile during the day, and 
approximately two (2) to three (3) miles during the night. 

VIII 

That the defendant, G. Morris Fay, the United States 
Attorney in and for the District of Columbia is not in pos¬ 
session of competent evidence that the telephone Warfield 
5061, furnished plaintiff at 4923 LaSalle Road, Avondale, 
Maryland, is being used to aid and abet in the violation of 
statutes prohibiting gambling in the District of Columbia. 

IX 

That plaintiff will suffer immediate and irreparable injury 
and damage unless the defendants are restrained and en¬ 
joined from discontinuing his telephone service known as 
Warfield 5061, located at 4923 LaSalle Road, Avondale, 
Maryland. 
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Conclusions of Law 

Upon the foregoing findings of fact the Court hereby 
makes the following conclusions of law: 

I 

That the Court has jurisdiction of this cause and of the 
parties hereto. 

155 n 

That the defendant Telephone Company is a public utility, 
and it is compelled to furnish its service to every member 
of the public who pays the established charges, complies 
with its reasonable regulations, and does not use the service 
to violate the law. 


m 

There being no factual support for defendant Fay’s re¬ 
quest of the defendant Telephone Company, there is no legal 
justification for the defendant Telephone Company to com¬ 
ply with the request of the United States Attorney in and 
for the District of Columbia to disconnect the telephone serv¬ 
ice number Warfield 5061, furnished plaintiff at 4923 La¬ 
Salle Road, Avondale, Maryland. 

IV 

That pending final determination of this action a Prelimi¬ 
nary Injunction should be issued against defendant Tele¬ 
phone Company, restraining and enjoining it from discon¬ 
necting the telephone equipment and from discontinuing the 
telephone service known as Warfield 5061, located at 4923 
LaSalle Road, Avondale, Maryland, because of and pursuant 
to the request made by defendant Fay by his letter directed 
to and received by the Telephone Company on or about 
March 25,1949; and that pending final determination of this 
action a Preliminary Injunction should be issued against 
defendant Fay, restraining and enjoining him from request¬ 
ing or demanding that the defendant Telephone Company 
disconnect the telephone equipment and discontinue the tele¬ 
phone service known as Warfield 5061, located at 4923 La¬ 
Salle Road, Avondale, Maryland, because of and pursuant 
to the request made by him in the said letter directed to and 
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received by the Telephone Company on or about March 25, 
1949. 

Let an Order be entered accordingly, 

This 27th day of April, 1949. 

David A. Piute, 

Judge. 

156 Filed Apr. 27,1949. Harry M. Hull, Clerk. 

• •••••• 

Order Granting Preliminary Injunction 

The Court having made findings of fact and conclusions 
of law in the above entitled cause, and it appearing that 
plaintiff will suffer immediate and irreparable injury and 
damage, unless the defendant The Chesapeake and Potomac 
Telephone Company of Baltimore City is restrained and 
enjoined from disconnecting the telephone equipment and 
discontinuing the telephone service known as Warfield 
5061, located at 4923 LaSalle Road, Avondale, Maryland, 
and unless G. Morris Fay, United States Attorney in and 
for the District of Columbia is restrained and enjoined from 
requesting or demanding that the defendant Telephone 
Company disconnect the telephone equipment and discon¬ 
tinue the telephone service known as Warfield 5061, lo¬ 
cated at 4923 LaSalle Road, Avondale, Maryland, because 
of and pursuant to the request made by him in a letter 
directed to and received by the Telephone Company on 
or about March 25,1949, it is this 27th day of April, 1949, 

Ordered, that pending final determination of this action 
the defendant The Chesapeake and Potomac Telephone 
Company of Baltimore City, a corporation, its agents, 
servants, and employees are hereby enjoined and 

157 restrained from disconnecting the telephone equip¬ 
ment and discontinuing the telephone service known 

as Warfield 5061, located at 4923 LaSalle Road, Avondale, 
Maryland, because of and pursuant to the request made by 
George Morris Fay, United States Attorney in and for 
the District of Columbia, by letter directed to and received 
by the defendant Telephone Company on or about March 
25,1949; and it is further 

Ordered, that pending the final determination of this 
action, the defendant George Morris Fay, United States 
Attorney in and for the District of Columbia, is hereby 
enjoined and restrained from requesting or demanding 
that the said telephone company defendant disconnect the 
telephone equipment and discontinue the telephone service 
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known as Warfield 5061, located at 4923 LaSalle Road, 
Avondale, Maryland, because of and pursuant to the re¬ 
quest made by the said George Morris Fay, United States 
Attorney, in a letter directed to and received by the de¬ 
fendant Telephone Company on or about March 25, 1949; 

Provided that plaintiff first give security in the sum of 
Two Hundred and fifty dollars ($250.00), in the form and 
manner required by law. 

David A. Pine, 

Judge. 

158 Filed Jun. 17, 1949. Harry M. Hull, Clerk. 

• •••••• 

Notice of Appeal 

Notice is hereby given this 17th day of June, 1949, that 
George Morris Fay, United States Attorney in and for 
the District of Columbia, one of the defendants herein, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the order of this Court 
entered on the 27th day of April, 1949, granting a pre¬ 
liminary injunction in favor of plaintiff against said de¬ 
fendants. 

• •••••• 

159 Filed Jun. 22, 1949. Harry M. Hull, Clerk. 

Defendant Fay’s Exhibit #1 
CA 1324-49 
Affidavit 

District of Columbia, ss: 

Walter Brandt, being on oath duly sworn, deposes and 
says that he is an employee of the Chesapeake & Potomac 
Telephone Company and that on August 27, 1948, he was 
an employee of the Hyattsville Branch of the company. 
On that date he received an application from Dr. M. R. 
Schwarz for telephone service at the residence of Nathan 
Miller at 4923 LaSalle Road, Avondale, Maryland. The 
record of the application is on Chesapeake & Potomac Tele¬ 
phone Form Card CP 645-1. That card shows that the 
application was for the installation of a 1 * MB line (busi¬ 
ness telephone) at 4923 LaSalle Road. The request ap- 
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pears on the card that service be made as soon, as possible. 
On September 21, 1948, he made a notation on the card as 
follows: “See manager or Brandt before taking order, 
Group 1, residence of Miller—Warfield 5061. ,, The ref¬ 
erence to Group 1 means that it is a preference category 
applicable to doctors. When Schwarz made the applica¬ 
tion for service, he said he intended to use the premises 
for a clinic which he expected to establish. He was sus¬ 
picious of Schwarz because of prior transactions with him, 
and he caused a check to be made of the address 4923 La¬ 
Salle Road and found that it was a residence and had a 
business line there operating under the name of Nathan 
Miller. Because of the shortage of equipment, it was not 
the policy of the company to put two services in one resi¬ 
dence. That thereafter Mr. James W. Knott, then Com¬ 
mercial Representative at Hyattsville, made a premise 
check and reported there were no facilities for a clinic at 
this address. 

At the time the application was made by Dr. Schwarz he 
gave his telephone number as Columbia 4282. Affiant later 
read in the newspapers that Dr. Schwarz had been arrested 
in a police raid. Shortly subsequent thereto, Schwarz 
called up affiant again and demanded that service be in¬ 
stalled at 4923 LaSalle Road. Affiant advised Schwarz 
that in view of the information about the raid that had been 
published in the newspapers, he did not think they could 
establish the service. Schwarz said that these charges 
would be dismissed by a specific date which affiant cannot 
now recall. Schwarz stated that after the date when he 
claimed the case would be dismissed, he would establish 
a clinic at the LaSalle Road address. Shortly thereafter 
Nathan Miller called him, stating that he wanted to know 
when the telephone company would install the additional 
service at his address. Affiant told Miller that there were 
many people waiting for service; that they had one line; 
that he recalled additional service had been requested by 
Dr. Schwarz and that at that time they were unable to 
furnish the service and were still unable to do so. 


Walter Brandt. 


Subscribed and sworn to 
April, 1949. 


before me this 13th day of 

Lillian A. Trammell, 

Notary Public, D. C. 
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160 Filed Jun. 22, 1949. Harry M. Hall, Clerk 
Defendant Fay’s Exhibit #2 
CA 1324-49 
Affidavit 


District of Columbia, ss: 


William F. Wolfe, being on oath duly sworn, deposes 
and says that he is Manager of the Hyattsville Branch Of¬ 
fice of the Chesapeake & Potomac Telephone Company. 
He kept fully informed of all the actions of Knott and Brant 
in connection with the application for additional telephone 
service at the home of Nathan Miller at 4923 LaSalle Road, 
Avondale, Maryland. 

Miller had a two party line and requested a business line, 
stating that he was operating a used car business from that 
address and needed the MJ3. for business telephone for 
that purpose. The card records maintained by the Hyatts¬ 
ville office on the application for the 1-MB line shows that 
this was the basis for the request of Miller’s business 
telephone. 

William F. Wolfe. 


Subscribed and sworn to 
April, 1949. 


before me this 13th day of 

Lillian A. Trammell, 

Notary Public , D. C. 


161 Filed Jun. 22, 1949. Harry M. Hull, Clerk. 


Defendant Fay’s Exhibit #3 


CA 1324r49 


Affidavit 


District of Columbia, ss: 

James W. Knott, being on oath duly sworn, deposes and 
says that he is an employee of the Chesapeake & Potomac 
Telephone Company and until September 17,1948, he was a 
Commercial Representative of the Hyattsville Branch of 
the Chesapeake & Potomac Telephone Company. On June 
29, Miller made application for additional service, namely 
an unlimited residential two-party line. I attempted to 
visit the house at that time to determine the need for such 
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service, but was unable to gain access. The service how¬ 
ever was denied sometime in July, 1948. 

He recalls receipt of the application of Dr. M. R. 
Schwarz for telephone service at Miller’s address; that 
Schwarz’ reputation as a gambler was well known and the 
application was therefore ordered investigated. During 
September, 1948, he was requested by Mr. Walter Brant 
of the telephone company to make a check of premises 4923 
LaSalle Road, Avondale, Maryland, to aid in a determina¬ 
tion of what action should be taken by the telephone com¬ 
pany on the application for further telephone service at 
that address. He was advised by Mr. Brant that the serv¬ 
ice was requested for use in a clinic that was to be estab¬ 
lished at that address. He and E. B. Smith, Plant Foreman 
of the Hyattsville Branch, went to the premises sometime 
during September, 1948. On a second visit shortly there¬ 
after, he found Nathan Miller there and asked him where 
the clinic was to be located. Miller replied that he did not 
know and he guessed that Schwarz had not yet decided. 
He found a very well furnished home at the address men¬ 
tioned and saw that it contained no facilities whatever that 
could be used for a clinic. He and Smith stalled Miller, 
telling him that there was a shortage of telephone facilities, 
but that another line might be arranged when the clinic was 
actually established but not before. Miller gave him 
Schwarz’ telephone number in Washington and requested 
that he call him. Accordingly, he called Schwarz and told 
him that he had been to the premises and that there was 
no evidence of the establishment of a clinic and that if and 
when they put the clinic in, the telephone company might 
be able to do something for him. 

Shortly thereafter Nathan Miller called him and sug¬ 
gested that it might pay him to call a mutual friend of 
theirs who would like to talk to him. The man that Miller 
requested him to call is now a liquor salesman and was 
formerly in the gambling business. Out of curiosity, he 
called the friend who told him that if he would install the 
telephone at Miller’s residence for Schwarz it would be 
made worth his while. Affiant told this man that he was 
not in the business of taking gratuities and therefore could 
not do anything. 

James W. Knott. 


Subscribed and sworn to before me this 13th day of 
April, 1949. 


Lillian A. Trammexl, 

Notary Public, D. C. 
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162 Filed Jun. 22, 1949. Harry M. Hull, Clerk 
Defendant Fay’s Exhibit #4 
CA 1324-49 
Affidavit 

District of Columbia, ss: 

On April 11,1949, I interviewed Charles Warner Wood¬ 
ward and his mother, Ada M. Woodward, at their resi¬ 
dence 3801 Nicholson Street, Hyattsville, Maryland. 

A room constructed of plywood, approximately two years 
old, was noted in a corner of the basement, which room 
contained a door with a Yale lock on it. Within the room 
was noted a bench along one wall which bench had a tele¬ 
phone, the identification of vrhich had been removed, but 
was produced by Warner and reflected the telephone to be 
Warfield 7448. The room had been rented approximately 
one and one half years prior to one Alfred A. Haycock for 
the reputed purpose of centrally locating a building firm. 
An individual known as Jack also occupied this room. Rent 
was at the rate of $50 per month paid in cash in advance 
and for which no receipt was given. 

A description of Haycock as furnished by Warner Wood¬ 
ward is as follows: name—Alfred A. Haycock; business— 
building construction; age 45 to 50 years; height—5' 10"; 
weight—170 pounds; hair—dark; complexion—dark; no 
identifying marks or scars. 

Jack was described by Warner Woodward as follows: 
age—40 years; height—5' 8"; weight—150 pounds; hair— 
dark; complexion-dark; large prominent nose and no 
identifying marks or scars. 

I was advised that a wastebasket full of scrap paper 
would be left outside the door which paper was burned in 
an incinerator by Warner. A slip of paper with racing 
information was found in a four-drawer metal file. Two 
slips of paper containing betting information were found 
in the vicinity of some newspapers. A piece of paper re¬ 
flecting racing information was found in a cigar box. 

A wooden shelf was noted on the prior mentioned table, 
which shelf had various telephone numbers penciled on it 
and which numbers are being set forth hereinafter: 
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54007 Kin 
5061 
Un 9839 
84 SI 0400 
Me 8257 
War 4163 Smith 
8297 
Mi 1104 
Du 6328 
Vern 2390 


Wa 5186 
Curtis 4950 
Ruth Ch 92(?)75 
Pet Un 1375 
Ex 0975 
Wo 1244 
Cal 6475 
At 1351 
3861 
No 6487 
Ra 0288 


Di 8032 
Phil Sp 0291 
Kay Wa 3861 5840 
Me 3951 

Mu SA 9525 4144 
Lex 9495 

G-e 5- 

5864 

Nat 7594 
Un 7199 


Telephone Union 2423 is located in Mrs. Woodward’s 
bedroom near which was found a slip of paper containing 
the following information: “Wa 5061—Nathan Mil- 
163 ler.” Mrs. Woodward could not explain the above 
paper containing the name Nathan Miller. 

During the course of my investigation I learned from 
the records of the Western Union Company that a Western 
Union ticker was installed at Mrs. Woodward’s home on 
August 11,1948, and remained in that location until it was 
taken back by the Western Union Company on April 5, 
1949. 


Dale E. Adams 


Subscribed and sworn to before me this 13th day of 
April, 1949. 


Lillian A. Trammell, 

Notary Public, D. C. 


164 Filed Jun. 22,1949. Harry M. Hull, Clerk 
Defendant Fay’s Exhibit No. 5 


CA 1324-49 

District of Columbia, ss : 


Statement of Private Angelo Bonaccorsy, Metropolitan 

Police Department 

On September 30,19481 was assigned under the direction 
of Sgt. Roche to make observations at apartment 102, 2151 
California St. N. W. 

The next day, October 1,1948,1 accompanied Sgt. Roche 
to the vicinity of that apartment. We looked around the 
neighborhood and an areaway was discovered between that 
apartment building and the one next to it where it would be 
possible to stand and listen at a window of apartment 102. 
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Sgt. Roche directed me to do that and I listened at the 
window while he returned to the car. I heard a radio in that 
apartment giving race results. I also heard telephones 
buzzing. Sgt. Roche had told me to be on the lookout for this 
quiet buzzing which he said telephones used in gambling 
establishments were frequently equipped with. I heard 
such sounds on what appeared to be two telephones. I also 
heard two different voices answering them. One of these 
voices I can now say was the voice of Dr. Max Schwartz. 
I can not identify the other voice. I might say at this time 
that over the period from October 1 to October 6 I listened 
at that window five times and altogether heard three voices, 
one of them was that of Schwartz. I can not identify the 
others. After listening about 15 minutes on this first day, 
October 1, 1948, I returned to the car and reported what 
I had heard to Sgt. Roche. He then went with me back to 
the place of observation and listened with me. What we 
heard was the radio giving race results, the telephones 
buzzing and voices answering and giving among other things 
certain numbers. I understood these were numbers of 
horses as shown on racing forms and scratch sheets. The 
telephones buzzed constantly. I listened about 35 minutes 
this first day. Sgt. Roche listened with me about 15 or 20 
minutes of that time. After we returned to the car and 
before we drove away from the vicinity a man passed us 
and entered the apartment building. As he passed us Sgt. 
Roche told me that he recognized him as a gambler and after 
a minutes reflection said “That is Louie Dove. ,, I saw a 
newspaper in his pocket which could be a racing form. 
165 This was the first time I had ever seen Dove and I did 
not see him again until his arrest on October 6th. 

On the next day, October 2, 1948, I listened at the same 
window beginning at about 1:35 p. m. Sgt. Roche was not 
at the window with me. Again I heard the radio giving race 
results, the phones buzzing and voices answering one of 
which was that of Schwartz. 

We did not go there on October 3, which was Sunday. 

On Monday, October 4,1948, Sgt. Roche and I went to the 
vicinity of this apartment. I listened at the window. He 
was not at the window with me. Again I heard race results 
over the radio, the phones buzzing constantly and being 
answered by different voices and one of the voices was that 
of Dr. Schwartz. 

On Tuesday, October 5,1948, Sgt. Roche and I again went 
to the vicinity of this apartment and I again listened at the 
window. On this day I heard a voice say “Yes, this is 
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Louie”. That voice was not the voice of Dr. Schwartz but 
was one of the other voices. Sgt. Eoche was not at the 
window with me that day. 

On Wednesday, October 6, 1948, Sgt. Roche and I again 
went to the vicinity of this apartment and I again listened 
at the window. When I first began to listen I was alone but 
after 15 or 20 minutes Sgt. Roche joined me there. On this 
day I heard the radio giving race results and the phones 
buzzing. I also heard Schwartz give a number which I re¬ 
membered, it being 642. While standing there with Sgt. 
Roche I heard Schwartz say “Hey Louie, the janitor just 
called and said there’s two guys snooping around outside.” 
At this Sgt. Roche said something to the effect that we had 
better hit the place now or we never could do it. He led 
the way away from the window around the front of the 
building into the front entrance and we went up to the door 
of apartment 102. It took us about 15 seconds to do this. 
Sgt. Roche rapped on the door and when it was opened by 
the man later identified as Dr. Schwartz Sgt. Roche iden¬ 
tified himself as a member of the Police Department Vice 
Squad and give his name. Schwartz said this was a doctor’s 
office and we could not get in and slammed the door in 
166 our faces. An entrance was forced. When we en¬ 
tered the apartment Schwartz was seated at the table 
on which were scratch sheets, racing forms and used horse 
race slips and unused pads. Dove was in the bathroom and 
Sgt. Roche went in there. I saw a clock on the wall which 
was taken by us and is now held as evidence. The radio was 
still giving race results. Schwartz was trying to hide some¬ 
thing under his belt and I made him take his trousers down 
and we found different items of evidence which have been 
marked. They were some 15 or 20 racing slips, 2 promissory 
notes and a scratch sheet or form. I saw and heard Dove 
begging and pleading with Sgt. Roche to return to him a 
memo book which contained names of persons and amounts 
of money beside them. I heard Sgt. Roche ask Dove if they 
were amounts owed for gambling and I heard Dove say in 
answer “What do you think?” Among the things taken 
from Schwartz was cash in amount of about $134. After 
we got to Headquarters I took Dr. Schwartz down to the 
Identification Bureau of the Police Department and while 
Dove was being photographed Schwartz asked me why we 
took the $134 from him. I told him we needed that as evi¬ 
dence in the case. He then said that that was not much, 
that if we had gotten them the day before we would have 
gotten $10,000. 
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We entered this apartment 102 at about 2:45 p. m. We 
had arrived in the vicinity to begin our observations that 
afternoon at about 1:30 p. m. I heard Schwartz make the 
statement both in the apartment and later that same day 
when he was brought to Headquarters that he had given up 
his medical practice in New York and taken up the gambling 
business because he made more money in it. 

Angelo S. Bonaccobsy. 

October 11, 1948. 

Angelo S. Bonaccobsy. 

April 11,1949. 

District of Columbia, ss: 

Subscribed and sworn to before me this 11 day of April, 
1949. 

Abthue J. McLaughlin, 
Assistant United States Attorney. 

167 Filed Jun. 22,1949. Harry M. Hull, Clerk. 

Defendant Fay’s Exhibit No. 6 
CA 1324-49 

Statement of Sebgeant James Roche, Metbopolitan Police 

Headquarters 

On September 30, 1948 Lt. Blick assigned Pvt. Angelo 
Bonaccorsy and myself to make observations at Apartment 
102, 2151 California St. N. W. I understood Lt Blick to be 
acting on the basis of information he had received from a 
source I did not know of. 

On the next day, October 1, 1948, Pvt. Bonaccorsy and I 
drove to the vicinity of 2151 California St., N. W. in my car 
and parked it near a hydrant between 21st and 22nd on 
California St. We got out and walked to the vicinity of the 
apartment and noticed an areaway or air space between 
this apartment building and the one next to it and a place 
near a window of apartment 102 where one could stand and 
listen. I instructed Pvt. Bonaccorsy to station himself there 
and I went back to the car. My reason for not wanting to be 
there myself was that I had been in gambling and vice work 
previously with the police department and this was a sus¬ 
pected gambling place and I thought I might be recognized 
and discovered. After 15 minutes or so Pvt. Bonaccorsy 
came to the car and informed me that he had heard a tele¬ 
phone “buzzer” repeatedly sounding in that apartment, 
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that there was a radio there giving race results and that he 
heard voices answering the telephone and calling out num¬ 
bers. I had previously instructed him to listen for this 
buzzer sound. I knew from previous experience in gambling 
cases that people operating gambling establishments fre¬ 
quently will have their telephones muted by removing the 
telephone bell and substituting for it a quill on which the 
knocker will make this soft buzzing sound. From what Pvt. 
Bonaccorsy reported to me I was satisfied that such a device 
had been put upon the telephones in that apartment. I also 
knew from my previous experience in such cases that the 
calling out of numbers indicated that the persons in that 
apartment answering the telephone were giving information 
in regard to horses in horse races, either information as to 
probable winners or information as to the horses that had 
won in a race already finished. Horses are designated by 
numbers in scratch sheets and racing forms. After Pvt. 

Bonaccorsy reported to me I returned to the post of 
168 observation with him and heard the same things he 
had reported to me. After listening for about 15 min¬ 
utes Pvt. Bonaccorsy and I left the areaway and returned 
to the car. Before we drove away a man passed us and 
entered the apartment house. He carried a racing form in 
his left coat pocket which I saw. I recognized this man’s 
face immediately as that of a well known gambler and after 
a moments reflection remember that it was Louie Dove. 
I told Pvt. Bonaccorsy who it was. I was positive in my 
own mind by this time that the apartment we had been lis¬ 
tening to was being operated as a gambling establishment. 
One of the voices I heard in this apartment on October 1, 
1948, I now know to be the voice of Dr. Max Schwartz. I 
heard two different voices that day, one being Schwartz’s, 
the other I did not and do not recognize. The other voice 
could not have been that of Louie Dove because he did not 
enter the apartment until Pvt. Bonaccorsy and I had dis¬ 
continued listening at the window. 

On the next day, October 2, 1948, Pvt. Bonaccorsy and I 
drove to 2151 California St. N. W. at about the same time 
of day, being 1:30 p. m. or so. I remained in the car while 
Pvt. Bonaccorsy conducted observations at the window to 
apartment 102. These observations lasted about 30 or 40 
minutes. About 15 minutes after we arrived I saw Louie 
Dove again go into the apartment house. I did not on this 
or the previous day know for sure what apartment he went 
into. 

The next day, October 3,1948, was Sunday and we did not 
make observations. 
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On Monday, October 4,1948, we went again to the vicinity 
of this apartment house. Pvt. Bonaccorsy stationed himself 
at the same post of observation as on the previous days. 
I removed my coat and tie and also my revolver and waited 
near a mail box on the corner. On this day, October 4,1948, 
I again saw Dove go into that apartment house. 

On the next day, October 5, 1948, Pvt. Bonaccorsy and 
I went to the vicinity of this apartment house. While Bonac¬ 
corsy was making observations at the same post outside the 
window of apartment 102 I saw Dove going towards the 
apartment building. I followed him and when he went into 
the building I quickened my pace and went into the 
169 front enterance of that apartment house, 2151 Cali¬ 
fornia St. N. W. myself. As I did so I saw and heard 
the door to apartment 102 close shut. I had not seen anyone 
except Dove enter that building at that time and saw no one 
in the hallway of the building when the door to apartment 
102 was being closed. 

On Wednesday, October 6, 1948, at about 1:30 p. m. Pvt. 
Bonaccorsy and I again went to the vicinity of this apart¬ 
ment and Pvt. Bonaccorsy took his position outside the win¬ 
dow of apartment 102. About 10 or 15 minutes later I saw 
Dove go towards the apartment building. I followed him 
and saw him go into the front enterance. I did not go in 
there myself this time. I went around to the side where 
Bonaccorsy was stationed. I listened. This was the second 
time I personally had listened at the window, the first time 
being October 1. On this date of October 6th I heard the 
radio in apartment 102 announcing race results. I heard 
the telephones buzzing. I heard two voices answering those 
telephones, one of them being the voice of Dr. Max Schwartz. 
These voices were giving numbers in the manner indicated 
before which I knew to be the numbers of horses as shown 
on scratch sheets and racing forms. After a while I heard 
Schwartz say “Louie, the janitor just called and said there’s 
two guys in the back snooping around.’’ I then said to 
Bonaccorsy “We’ve got to get it right now or its dead.” 
We then left our posts of observation and hurried around 
to the front of the building and into the front enterance and 
up to the door of apartment 102. From the time I had heard 
Schwartz tell “Louie” what the janitor had said until the 
moment we knocked on the door of apartment 102 was, I 
would estimate, — seconds. The door of apartment 102 was 
opened by the man later identified as Dr. Max Schwartz. 
I told him I was Detective Roche of the Vice Squad of the 
Police Department and showed him my badge. He told me 
that was a doctor’s office and I could not get in and slammed 
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the door on us. I then forced the door open and Pvt. Bonac- 
corsy and I went in. The radio was on still tuned in on race 
results. A clock hung on the wall which records the time by 
seconds and is of a type used on ship board being 

170 cushioned against motion. It was seized as evidence. 
Louie Dove was in the bathroom flushing the toilet. 

Torn scraps of racing bet slips were being flushed down but 
some of them were recovered, wrapped in toilet tissue and 
kept as evidence. Dove said he did not have a thing to do 
with the place and was just getting ready to leave when we 
came in. We brought him out into the living room and 
searched him. He did not want to be searched. He had a 
memorandum book on him which is about 5 inches by 2^ 
inches containing short memo slips,, perforated, about four 
to a page. On some of the pages were written names and 
amounts and names and telephone numbers. Dove begged 
and pleaded with me not to take this book. He said there 
was a fortune in that book for him but it was not worth two 
cents to me. I asked him what was it, was it gambling money 
that was owed him and he grinned and said “What do you 
think?” I laid this memorandum book with the rest of the 
evidence on the table and went to other parts of the apart¬ 
ment. I looked in the bathroom again and saw under the 
radiator a book just like the one I had just taken from Dove. 
I thought it was a second one of the same kind but when I 
went back to the table to put it on the table I noticed that the 
one that had been there was gone. I said to Dove “How did 
that get into the bathroom, you are right smart aren’t you”. 
He said “I want it”. I said “Did you throw it in the bath¬ 
room”? He said “Yeah, I threw it there.” In addition to 
this book a slip of white paper with handwriting in pencil 
of telephone numbers such as “At. City” with a number 
following was found in Dove’s wallet when he was searched 
at Headquarters. 

When we entered the apartment 102 Schwartz was seated 
at the table. On the table were two racing forms and two 
Armstrong scratch sheets together with a large quantity of 
unused race horse pads and used race horse slips. Two tele¬ 
phones were on this table which buzzed at frequent intervals. 
I answered one of the telephones and a voice at the other 
end said “You gave me a bum steer on that horse Doc, he 
is now 8 to 5.” The other telephone was buzzing at the 
same time and I answered that one and the voice at the other 
end said “Louie how about Grain Market 200 to win and 
Sun Bud 300 second?” I remarked to Schwartz that 

171 this did not look much like a doctor’s office and to this 
he replied “I gave up the doctor business in New 
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York years ago to go in gambling business. There is more 
money in that. ’ ’ Schwartz appeared to be hiding something 
under his belt. He was directed to take off his trousers and 
when he did so race horse slips, some 17 or 18, were found 
on him; also an Armstrong scratch sheet; also two promis¬ 
sory notes, one for $25,000 and the other for $10,000. All 
this property is held as evidence. In addition $134.67 was 
taken from him. These defendants were taken to Head¬ 
quarters and fingerprinted and photographed. Schwartz 
repeated in the presence of Lt. Blick the statement he had 
made at the apartment that he had given up the medical 
practice in New York in order to go into the more lucrative 
gambling business here. 

Throughout this period of observation, beginning October 
1 and ending October 6, I made daily verbal reports to Lt. 
Blick. My plan was to get sufficient evidence to apply to the 
Commissioner for a search warrant. The plan had to be 
changed when Schwartz received the warning from the 
janitor that two men were snooping around outside. I knew 
then that we would have to make an arrest and seizure 
immediately if we were to get any evidence. If we waited 
to get a warrant the men could get out of the apartment 
and discontinue their operations. Lt. Blick informed me on 
Sept. 30th, 1948, that he had a big race horse joint for me. 
He gave me the address 2151 Calif. St., N. W. Apt. # 102. 
He also told me that I could hear the phones from the out¬ 
side of the building. 

(S.) James Roche. 

Sergeant James Roche. 

October 11th, 1948. 


(S.) James Roche. 


Sworn & Subscribed to 4/13/49. 

Harry M. Htjrl, 

Cleric , 

By Wm. A. Yates, 

Deputy Cleric. 
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COUNTER-STATEMENT OF THE CASE 

The verified Complaint filed on April 1, 1949, by the 
plaintiff below (Jt. App. 69) alleges that the defendant 
Telephone Company has been furnishing plaintiff tele¬ 
phone communication service since August, 1947, at the 
plaintiff’s home, installed a telephone instrument, and gave 
him the number WArfield 5061; that the plaintiff has always 
complied with his obligations to the Telephone Company to 
be performed on his part, and has always performed all 
the conditions required by his contract with the Telephone 
Company involving the use of the telephone instrument and 
service known as WArfield 5061; that on March 29, 1949, 
he received a letter from the defendant Telephone Company 
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(Jt. App. 70) to the effect that the Telephone Company was 
about to comply with a request of the United States Attor¬ 
ney for the District of Columbia to disconnect this telephone 
equipment and to discontinue his telephone service, because 
the United States Attorney stated that his office was in 
possession of competent evidence that WArfield 5061 is 
being used to aid and abet in the violation of statutes pro¬ 
hibiting gambling in the District of Columbia; that plaintiff 
was informed by the manager of the defendant Telephone 
Company that his telephone service would be discontinued 
unless the United States Attorney gave it acceptable notifi¬ 
cation that the United States Attorney did not oppose the 
continuing of his service; plaintiff denies that said telephone 
is being used to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia; plaintiff 
further denies that he has permitted the telephone to be 
used for that purpose, and denies that it will be used for 
that purpose. He further denies that said telephone has 
or will be used in the furtherance of any illegal enterprise 
or for an unlawful purpose. 

In his Complaint, the plaintiff alleges that he is married, 
has two children, ages three (3) years and fifteen (15) years 
respectively, and that his wife and children reside with him 
at the address in which the telephone service hereinbefore 
referred to, is located. He further alleges that the nearest 
public telephone to his home is more than one-half mile (M>) 
during the day, and approximately four (4) miles during the 
night; and that the telephone service is needed by him 
for many reasons, including protection for himself, his wife 
and children. He denies that the United States Attorney 
for the District of Columbia is in possession of competent 
evidence that the telephone WArfield 5061 is being used 
to aid and abet in the violation of statutes prohibiting 
gambling in the District of Columbia. He alleges that the 
United States Attorney refuses and continues to refuse 
to give his consent to the defendant Telephone Company to 
continue the telephone service in the plaintiff’s home, and 




3 


because of the prospective discontinuance of the telephone 
service, he and his family have and will suffer great incon¬ 
venience, mental pain, anguish, and immediate and irrepar¬ 
able injury and damage. 

Plaintiff asks (1) that a preliminary and permanent in¬ 
junction be issued to restrain and enjoin the defendant 
Telephone Company from disconnecting his telephone 
equipment and discontinuing his telephone service known 
as WArfield 5061; and (2) to restrain and enjoin appellant 
G. Morris Fay from advising, coercing, or in any manner 
aiding or assisting the defendant Telephone Company from 
disconnecting plaintiff’s telephone equipment and discon¬ 
tinuing his telephone service, known as WArfield 5061, (Jt. 
App. 72). 

Pursuant to the order of the trial court, the cause came 
on for hearing on April 13, 1949, on the motion for a pre¬ 
liminary injunction. 

The Court below, in its Findings of Fact and Conclusions 
of Law (Jt. App. 75-78) found substantially as alleged 
in the complaint filed herein, that the appellant, G. Morris 
Fay, did not have competent evidence that the telephone 
WArfield 5061, furnished plaintiff, was being used to aid 
and abet in the violation of statutes prohibiting gambling 
in the District of Columbia as stated in the letter of the 
defendant Telephone Company to the plaintiff; and that the 
appellant, G. Morris Fay, was not in possession of com¬ 
petent evidence that the telephone WArfield 5061, furnished 
plaintiff, was being used to aid and abet in the violation 
of statutes prohibiting gambling in the District of Columbia 
as stated in the letter from the appellant to the Telephone 
Company, and which was being used as the basis for the 
threatened discontinuance of the telephone service of the 
plaintiff. 

The Court below further found that the defendant Tele¬ 
phone Company did not have reasonable grounds or prob¬ 
able cause to believe that the telephone WArfield 5061 was 
being used to aid and abet in the violation of statutes pro- 
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hibiting gambling in the District of Columbia. The Court 
below further found that the defendant Telephone Company- 
threatened and intended to discontinue this telephone service 
unless the appellant, G. Morris Fay, withdrew his request 
for the discontinuance of such service, and that the appel¬ 
lant, G. Morris Fay, refused and continued to refuse to 
withdraw such request. 

The Court below (Jt. App. 78) concluded that there was 
no factual support for appellant’s request of the Telephone 
Company to discontinue this telephone service, and there 
was no legal justification for the defendant Telephone Com¬ 
pany to comply with the request of the appellant to discon¬ 
nect the telephone service; that a preliminary injunction 
should be issued against appellant, restraining and enjoin¬ 
ing him from requesting or demanding that the defendant 
Telephone Company disconnect the telephone equipment and 
discontinue the telephone service known as WArfield 5061, 
because of and pursuant to the request made by him directed 
to and received by the Telephone Company on or about 
March 25, 1949. 

The appellant filed no answer denying the allegations of 
appellee’s verified complaint. 

It must be noted and remembered that the defendant 
Telephone Company is not appealing the decision of the 
lower court, and that the preliminary injunction heretofore 
issued by the lower court remains in full force and effect 
as against the Telephone Company. 

Evidence offered consisted of the testimony of W. F. 
Wolfe, manager of the branch office of the defendant Tele¬ 
phone Company at Hyattsville, Maryland, to the effect that 
he mailed the letter to appellee (Jt. App. 73), advising him 
that in compliance with the request of the United States 
Attorney, the telephone WArfield 5061 would be discon¬ 
nected and such telephone service discontinued on April 
5, 1949. Wolfe further testified that his company had no 
information from the appellant, G. Morris Fay, upon which 
he predicated the Telephone Company’s letter to the ap- 
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pellee that his service was being disconnected other than 
the letter from the appellant, G. Morris Fay, heretofore 
mentioned. 

Thereupon Mr. Ross O’Donoghue, an Assistant United 
States Attorney, testified, and was asked what the nature 
of the evidence was upon which the United States Attorney 
was requesting the discontinuance of appellee’s telephone 
service. Mr. O’Donoghue stated that the alleged evidence 
was contained in the affidavits, which are set out in the 
Jt. App. 80, et seq. 

There was no evidence offered which showed that the 
telephone WArfield 5061 was ever used by appellee or any¬ 
one else to aid and abet in the violation of statutes pro¬ 
hibiting gambling in the District of Columbia, or for any 
other unlawful purpose. Appellee testified, and categoric¬ 
ally denied that he, or anyone else, ever used the telephone 
WArfield 5061 to aid and abet in the violation of statutes 
prohibiting gambling in the District of Columbia or for any 
other unlawful purpose. 

It must be noted that none of the affiants gave testimony 
at the hearing, and that the affidavits show quite obviously 
that they are based on hearsay, and that none of these 
affidavits contain evidence to the effect that the said tele¬ 
phone was being used to aid and abet in the violation of 
statutes prohibiting gambling in the District of Columbia, 
or that the said telephone was being used for any unlawful 
purpose. 


SUMMARY OF ARGUMENT 
L 

The record and evidence before the lower court were 
such that the motion for preliminary injunction was prop¬ 
erly granted. 

n. 

A telephone company is a public utility, and it is com- 
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pelled to furnish its service to every member of the pub¬ 
lic who pays the established charges, complies with its 
reasonable regulations, and does not use the service to 
violate the law. 

m. 

There was no factual support for appellant Fay’s re¬ 
quest of the defendant telephone company to discontinue 
the telephone service of appellee. 

IV. 

The United States Attorney was, under the circumstances 
of this case, a necessary and proper party defendant, and 
injunctive relief was properly granted against him. 


V. 

Inasmuch as the Telephone Company did not appeal from 
the order granting a preliminary injunction against it, the 
matters involved in this appeal are moot. 

ARGUMENT 

L 

The record and evidence before the lower Court were 
such that the motion for preliminary injunction was prop¬ 
erly granted . 

There was no evidence which showed that the telephone 
WArfield 5061 was ever used by appellee or anyone else to 
aid and abet in the violation of statutes prohibiting gambl¬ 
ing in the District of Columbia, which was the reason given 
by the appellant for requesting the telephone company to 
discontinue this telephone service. The Findings of Fact 
and Conclusions of Law (Jt. App. 75-79) are conclusive 
on this point. The record shows that the appellant failed 
to deny the allegations of the verified complaint filed herein, 
and failed to show by affidavits or testimony any real de¬ 
nial of the material allegations of said complaint. In this 
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regard, the Telephone Company also failed to answer the 
motion for preliminary injunction, but did file its answer 
to the complaint (Jt. App. 74) a number of days after 
the hearing. 

The appellant’s statement in his brief on page 12, that: 

“The position of the court has led to the manifestly 
erroneous conclusion that, even though there was ad¬ 
duced evidence that the telephone was used illegally, 
still injunctive relief would be granted to restrain its 
disconnection. Such a decision is contrary to law and, 
equally vital, is a denial of equity powers of the trial 
court.” 

is not borne out by the record. 

Appellant complains in his Summary of Argument that 
the lower Court erred in considering that the sole question 
before it was whether on March 25,1949, the United States 
Attorney had in his possession competent evidence that this 
telephone was being used to aid and abet in the violation of 
statutes prohibiting gambling in the District of Columbia. 
In answer to this argument, it must be remembered that 
the defendant Telephone Company (not an appellant herein) 
stated that the only reason that it threatened discontinuance 
of the telephone service, and disconnection of the tele¬ 
phone was the receipt by them of the letter from appellant 
stating that he had such competent evidence. 

In answer to the argument of the appellant that the ap¬ 
pellee had unclean hands, reference is made to all the cases 
on this subject, particularly the case of PENNYSLVANIA 
PUBLICATIONS, INC. vs. PENNSYLVANIA PUBLIC 
UTILITY COMMISSION, et al., 349 Pa. 184, 36 A. 2d 777, 
in which the Court approves the language in PEOPLE vs. 
BROPHY, 49 Cal. App. (2d) 15,120 P. (2d) 946, in which it 
is stated: 

“The Bell Telephone Company failed to produce any 
evidence which could, by an stretch of the imagination, 
meet the burden cast upon it of justifying its depriving 
appellant of the telephone and teletypewriter sendee 
it had furnished for so many years.” 
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From a reading of these two cases, it is readily seen that 
the burden is on the Telephony Company, and not on the 
subscriber, of justifying the deprivation of the subscriber 
of his telephone service. 

It appears incredible that the appellant places himself 
in the position of having requested of the Telephone Com¬ 
pany the disconnection of appellee’s telephone with no 
factual support for such request, and simultaneously sug¬ 
gesting that the appellee has come into court with unclean 
hands, and, therefore, is not entitled to relief. 

n. 

A Telephone Company is a public utility, and it is com¬ 
pelled to furnish its service to every member of the public 
tcho pays the established charges, complies with its reason¬ 
able regulations, and does not use the service to violate the 
laic. 

It is admitted that a Telephone Company need not make 
its facilities available to one who is using them to violate 
the law. The duty of the Telephone Company to its sub¬ 
scribers is succinctly stated in PEOPLE vs. BROPHY, 
supra, as follows: 

“Public utilities and common carriers are not the 
censors of public or private morals, nor are they au¬ 
thorized or required to investigate or regulate the 
public or private conduct of those who seek service 
at their hands. Simply because persons who receive 
information transmitted over the telephone facilities 
were enabled as a result of such information, if they 
were so inclined, to commit unlawful acts, does not make 
the telephone company a violator of the criminal laws. 
If such were the case, the telephone company would 
likewise be guilty in permitting its facilities to be used 
in transmitting information to the newspapers of the 
country as to prospects of horse races or prize fights, 
because information thus transmitted and published, 
induced or enabled persons to engage unlawfully in 
betting on the results of such contests. The telephone 
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company has no more right to refuse its facilities to 
persons because of a belief that such persons will use 
such service to transmit information that may enable 
recipients thereof to violate the law than a railroad 
company would have to refuse to carry persons on its 
trains because those in charge of the train believed that 
the purpose of the persons so transported in going to 
a certain point was to commit an offense, or because 
the officers of such company were aware of the fact 
that the passengers were intent upon visiting a book¬ 
making establishment upon arrival at their destination, 
which establishment was maintained for the purpose of 
unlawfully receiving bets on horse races. Futhermore, 
the furnishing or receiving of racing or sporting infor¬ 
mation is not gambling and is not a crime.” 

SEE cases cited in this opinion. 

Attention of the Court is called to paragraph 2 of page 
15 of the appellant’s brief, in which the appellant attempts 
to give his conclusion of some of the testimony given in 
this case. It must be remembered that Mr. O’Donoghue’s 
testimony was based on hearsay in the main. There was 
no proof of many of the statements made by Mr. O’Dono- 
ghue, more particularly that which stated the appellee used 
WArfield 5061 to call gamblers in other cities, and that ap¬ 
pellee was connected with a bookmaking establishment at 
3801 Nicholson Street, Hyattsville, Maryland. It is incon¬ 
ceivable that the appellant expects this Court, as it did 
the lower Court, to take the hearsay testimony of this wit¬ 
ness as fact. No argument is necessary to show these state¬ 
ments are not facts. The record here is entirelv barren 

* 

of anything which would in any way controvert the allega¬ 
tions of appellee’s complaint. 

It is respectfully submitted that the lower Court ac¬ 
curately evaluated this testimony in its findings of fact. 
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m. 

There was no factual support for appellant Fay’s request 
of the defendant Telephone Company to discontinue the 
telephone service of appellee. 

The appellant in his own behalf, and on behalf of the de¬ 
fendant Telephone Company attempted to surround the 
issue in this case w’ith insinuations and affidavits which sug¬ 
gest that the appellee might have been a gambler, but it 
is repeated there is no evidence that WArfield 5061 was 
ever used as suggested in the letter from the appellant to 
the Telephone Company, and from the Telephone Company 
to the appellee. The appellee takes strong issue with the 
contention that the lower Court recognized the proof of 
illegal user of the telephone, as stated by appellant on page 
17 of his brief. It is readily admitted that upon a proper 
showing by the Telephone Company of illegal use of the 
telephone, they may institute procedure to have this serv¬ 
ice disconnected. However, there was no showing in this 
case that the appellee had used the telephone WArfield 5061 
to violate anv statutes in the District of Columbia, Mars’- 
land, or elsewhere. In the cases cited by the appellant as 
authoritv for his contentions, attention is called to the fact 
that in all the cases there was ample evidence that the tele¬ 
phones in question were used for illegal purposes. In 
those cases this Court will note that the subscribers 'were 
permitting the use of their telephones as a means of com¬ 
munication with proven gambling establishments in the 
furtherance of their illegal business; in the case at bar the 
telephone is in the home of appellee and is used lawfully for 
himself, his wife, and his children. The lower Court in the 
findings of fact (Jt. App. 77) found: 

“The plaintiff is married, has two children, ages three 
(3) years and fifteen (15) years respectively. His wife 
and children reside with him at 4923 LaSalle Road, 
Avondale, Maryland, in which the telephone service 
hereinbefore referred to is located. The nearest pub¬ 
lic telephone to his home is more than one-half C/i) 
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mile during the day, and approximately two (2) to three 
(3) miles during the night.’’ 

Appellee earnestly suggests that his home telephone is a 
necessity for ordinary living for himself and family. 


IV. 

The United States Attorney was , under the circumstances 
of this case, a necessary and proper party defendant, and 
injunctive relief was properly granted against him. 

Appellant argues that the case at bar was clearly one be¬ 
tween the public utility and the subscriber, and that these 
two have entered into an agreement effecting telephone 
service, and the United States Attorney is not a party to 
that agreement. He further argues that in writing the 
letter, he was doing no more than any other individual could 
have done who considered it proper to notify the Telephone 
Company of the unlawful use of the telephone. The record 
shows that the Telephone Company threatened and intended 
to disconnect the telephone and to discontinue the telephone 
service unless the appellant withdrew his request for the 
discontinuance of such service (Jt. App. 76), and that appel¬ 
lant refused to withdraw such request. 

The case of SHILLITANI vs. VALENTINE, POLICE 
COM’R., ET AL., which is given as authority by appellant 
for the contention that he is not a proper party, is not ap¬ 
plicable to the case at bar. 

In the Shillitani case, there was a mandamus proceeding 
filed by petitioner against the telephone company, and the 
Police Commissioner of the city of New York to have his 
telephone service restored, and was not one in which there 
was an attempt to have the United States Attorney enjoined 
from requesting that a telephone be disconnected for reasons 
given by him and which reasons were found to be improper 
and containing no substance. Appellant’s brief (page 22) 
complains that the plaintiff below did not allege nor infer 
that the coercion exercised by the United States Attorney 
consisted of anything other than his statement to the Tele- 




12 


phone Company that his telephone was being used to aid 
and abet in the violation of statutes prohibiting gambling 
in the District of Columbia. Again, it must be remembered 
that the record fails to disclose any denial of the allegations 
of the complaint filed by the appellee herein. 

The appellee does not contend nor does the preliminary 
injunction heretofore entered against appellant prohibit 
appellant from performing his duty as the United States 
Attorney in this or any other case. It only prevents him 
from requesting or demanding that the Telephone Company 
disconnect the telephone equipment and discontinue the tele¬ 
phone service of appellee because of and pursuant to the 
request made by him in the said letter directed to and re¬ 
ceived by the Telephone Company on or about March 25, 
1949. As heretofore stated, this letter had no foundation 
in fact, and the record amply discloses this was the situation. 

Appellant argues that “the controversy in the present 
case is clearly one between the public utility and the sub¬ 
scriber. These two have entered into an agreement affect¬ 
ing telephone service.” (Appellant’s brief, page 21). 
Appellant argues further that in writing such a letter he 
was doing no more than any other individual could have 
done who considered it proper to notify the Telephone Com¬ 
pany of the wrongful use of the telephone. 

It is inconceivable that the Telephone Company would 
have attempted any discontinuance of the telephone service 
upon receipt of such a letter from “any individual.” The 
fact remains that the only basis for the threatened discon¬ 
nection of the telephone and discontinuance of the telephone 
service was the letter received by the Telephone Company 
from appellant, (Finding of Facts, IV, Jt. App. 76). 

V. 

Inasmuch as the Telephone Company did not appeal from 
the order granting a preliminary injunction against it, the 
matters involved in this appeal are moot. 

The lower Court’s injunction was directed against both 
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appellant and the Telephone Company. The Telephone 
Company was enjoined pending final determination of the 
action from disconnecting the telephone equipment and dis¬ 
continuing the telephone service because of and pursuant 
to the request of appellant by his letter to them of March 
25, 1949. The appellant was enjoined from requesting or 
demanding that the Telephone Company disconnect the 
telephone and discontinue the telephone service because of 
and pursuant to the request made by him in the said letter. 
The Telephone Company did not appeal from the order 
enjoining it, and the injunction remains in force against it, 
regardless of the outcome of this appeal. 

The Telephone Company is the only party that can 
physically disconnect the telephone and discontinue the tele¬ 
phone service. Since the injunction does remain in force 
against it, the matter herein is moot. This appeal is moot 
for all practical purposes. 

Pretermitting the lack of legal and factual reasons ad¬ 
vances by appellant for the proposition that he is not a 
proper or necessary party to these proceedings, little prac¬ 
tical good can result in an opinion which declares him not a 
necessary or proper party in this case. 

CONCLUSION 

For the reasons stated, the action of the trial court in 
granting the preliminary injunction against appellant was 
proper and should be affirmed. Also, as heretofore pointed 
out, the appeal is without merit because it involves a moot 
question for all practical purposes. 

Respectfully submitted, 

/ 

Myron G. Ehrlich 
Joseph Sitnick 
Attorneys for Appellee 


